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JULY 1, 1957—JUNE 30, 1958 


ABSENCES: 
(See Leaves of Absence) 
ADMINISTRATIVE DETERMINA- 


Page | ADVERTISING—Continued Page 
Necessity or nonnecessity— Continued 
tions are so altered as to make amount of 


TIONS: 

Conclusiveness: 

Extent of General Accounting Office au- 
thority—Government corporations, (See 
Corporations, Government) 

Small busineas—small business compe- 
tency certifications which are made con- 
clusive on procurement officers of Govt. 
by sec.'213 of Small Business Act of 1953, 
15 U. 8. C. 642, are final only with re- 
spect to capacity or credit of bidder and 
are not controlling where bidder is deter- 
mined not to be qualified for other 
reasons, such as lack of integrity; con- 
sistent record of default under prior 
contracts; not manufacturer or dealer; 
debarment under Walsh-Healey or 
Davis-Bacon Acts 


ADMINISTRATIVE ERRORS: 


Compensation. (See Compensation, admin- 

istrative error) 

Leave credit. (See Leaves of Absence, an- 

nual, excess leave adjustments, maximum 

accumulation ». current leave, forfeiture 
due to administrative error) 


change to be expected in bid prices con- 
jectural 

Sole source of supply—Govt.’s need for 
uniformity in procurement of item to be 
produced after model had been accepted 
and in procurement of additional quan- 
tities, which were advertised under sep- 
arate invitation, is not sufficient basis for 
determining that contractor who pro- 
duced acceptable model, which differed 
materially and improved on specifi- 
cations, is sole source of supply and for 
dispensing with requirement for read- 
vertising for additional quantities after 
design and performance requirements 
were definitely established 

Specification changes—neither award of 
contract made on basis of subsequently 
amended specifications nor modification 
of existing contract to incorporate 
amended specifications is in compliance 
with advertising statutes which require 
that same specifications be offered to all 
prospective bidders to permit full and 
free competition for Govt. business 


ADMINISTRATIVE EXPENSES: e | AGRICULTURE DEPARTMENT: 
Leasing of office space—inasmuch as rent for Soil bank: 


regional office space leased by Govt. cor- 
poration—wholly-owned or mixed-owner- 
ship—is an administrative expense, the 
solicitation for lease of space must be ad- 
vertised in accordance with require- 
ments of sec. 3709, R. 8.,41 U. 8. C. 5... 


ADVERTISING: 


Necessity or nonnecessity: 

Corporations—inasmuch as rent for re- 
gional office space leased by Govt. cor- 
poration—wholly-owned or mikxed- 
ownership—is an administrative ex- 
pense, the solicitation for lease of space 
must be advertised in accordance with 
requirements of sec. 3709, R. S., 41 


Negotiation. (See Contracts, negotiation) 
No useful purpose to be served—exception 
to advertising statutes which permits 
awards in cases where no useful purpose 
would be served by advertising may not 
be resorted to where original specifica- 


Regulation waiver: 

Authority to waive administrative reg- 
ulations which were promulgated, 
pursuant to Soil Bank Act, must be 
based on specific statutory language 
which would permit exercise of ad- 
ministrative discretion to waive reg- 
ulations in individual cases and such 
authority may not be implied from 
general language of sec. 124 of act, 7 
U. S. C. 1812, which authorizes Secre- 
tary to prescribe regulations to carry 
out soil bank program 

Statute which authorizes administrative 
officer to prescribe regulations neces- 
sary to carry out program requires pro- 
mulgation of regulations of general 
application and does not imply au- 
thority for inclusion in regulations of 
waiver provision which would permit 
administrator in his discretion to dis- 
regard regulations in certain individual 
cases and to enforce them in others... 
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AIRCRAFT: 
Charter—ferry charges—in the determina- 
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ALIENS—Continued 
Employment—Continued 


Page 


tion of ferry mileage claims on charter air 
movements for the military agencies, the 
meaning of the terms “ferry mileage,” 
“ferry flight,” or “ferry,”” used but not 
defined in an airline charter tariff, may be 
determined from definitions used in the 
tariffs of other air carriers operating charter 
Co 


ALASKA: 


Effect of territorial legislative action on 
Federal funds—fund ‘‘C’’—although Ter- 
ritory of Alaska in enactment of its mental 
health program legislation provided for 
payment of fees and expenses for judicial 
proceedings from schedule “C” fund, 
similar to 48 U. S. C. 47, which was re- 


Military personnel travel. 


ployment in competitive service unless 
person is citizen or owes allegiance to 
U. 8., does not make appointment void 
ab initio but voidable only so that em- 
ployee who is separated pursuant to such 
regulation when it is learned that no 
record could be found of naturalization of 
father as U. 8. citizen is entitled to com- 
pensation and lump-sum leave earned 
prior to separation 

(See Travel Ex- 
penses, military personnel, release from 
active duty, aliens). 


Retired military member losing United 


States citizenship. (See Pay, retired, dis- 
ability, termination, foreign citizenship) 


ANNUAL LEAVE: 

(See Leaves of Absence, annual) 
APPOINTMENTS: 

Informal, irregular, etc.—voidable v. void— 


pealed pursuant to sec. 301 of Alaska 
Mental Health Enabling Act of 1956, 48 
U. 8. C. 46-1, any action by Territory with 
respect to schedule “‘C’’ fund, which is 


made up of receipts authorized by Con- 
gress to be used rather than to be deposited 
into Treasury and which is, therefore, to be 
regarded as appropriated funds, would be 
inconsistent with Article 1, Sec. 9, Clause 
7 of the Constitution, hence, schedule “‘C” 
fund is not subject to expenditure by 
Territorial legislature 

Menta! health program—cost responsibilit y— 
sec. 102 of Alaska Mental Health Enabling 
Act of 1956, which confers responsibility 
for care of committed mental patients on 
legislature of Alaska does not carry with it 
responsibility for prior commitment ex- 
penses nor authorize Territory to increase 
fees of commissioners, jurors and witnesses 
otherwise payable from schedule “C” 
funds, therefore, schedule “C” funds 
which were heretofore available for inci- 
dental expenses of court, including com- 
mitment proceedings, may continue to be 
used for expenses incident to insanity pro- 
ceedings 


ALIENS: 


Employment: 

Compensation prohibition—relief—Dept. 
of Army employee who was in fact 
citizen of England, although she believed 
that she had acquired U. S. citizenship 
by reason of naturalization of father, and 
who received compensation during fiscal 
year 1942 contrary to prohibition in 
Military Appro. Act, 1942, against 
payment of salary to noncitizens, is 
found to have been paid by disbursing 
Officer in good faith and without any 
lack of good faith on her part to justify 
invoking relief provisions of act of May 
2, 1942, and, therefore, no salary refund 
from employee is required 

Regulation vo. statutory prohibition—em- 
ployment of noncitizen by Dept. of 
Army contrary to Civil Service Reg. 
2.104, which precludes permanent em- 


employment of noncitizen by Dept. of 
Army contrary to Civil Service Reg. 2.104, 
which precludes permanent employment 
in competitive service unless person is 
citizen or owes allegiance to U. S., does not 
make appointment void ab initio but 
voidable only so that employee who is 
separated pursuant to such regulation 
when it is learned that no record could be 
found of naturalization of father as U. 8. 
citizen is entitled to compensation and 
lump-sum leave earned prior to separation. 


Military personnel: 


Termination: 

Acceptance of Regular Army commis- 
sion as first lieutenant by officer who 
is serving on active duty under com- 
mission as Captain, Army of the 
United States, without component, 
does not terminate existing com- 
mission and fact that officer’s military 
record and report of separation show 
him as being separated on date of ac- 
ceptance of Regular Army commission 
does not in itself alter or change his 
status insofar as existing commission 
in Army of U. S., without component 
is concerned and, accordingly, officer 
was not discharged or released for 
purpose of accepting appointment in 
Regular service for entitlement to 
mustering-out pay 

Placing of Air Force Reserve officer on 
temporary disability retired list under 
orders which advised officer that his 
appointment was terminated does not 
automatically terminate his appoint- 
ment and statement in orders which 
was not in accordance with any pro- 
vision of law is not regarded as ad- 
ministrative act terminating appoint- 
ment; therefore, member who con- 
tinued to be de jure member of 
Reserves while on temporary disa- 
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APPOINTMENTS—Continued 
Military personne !—Continued 
Termination—Continued 


APPROPRIATIONS— Continued 
Authorizations—Continued 
Effeet— Continued 


Page Page 


bility retired list and who was em- 
ployed in civilian position is exempt 
from dual compensation restrictions 
in 5 U. 8S. C. 59 (a) and may receive 
retired pay which had been withheld 
due to termination of Reserve status_-. 


tion and does not supersede prohibl- 
tion in sec. 3733, R. 8.,41 U. 8. ©. 12, 
against execution of contracts for con- 
struction of public buildings in absence 
of specific appropriation for such pur- 
pose; therefore, specific appropriation 


APPROPRIATIONS: 

Adjustment—accountable officer _relief— 
losses which are incurred by overseas 
disbursing officers performing disbursing 
functions for Dept. of State as well as for 
other agencies pursuant to authority 
delegated from Dept. of Treasury under 
sec. 4 of E. O. No. 6166, but which cannot 
be related to function of any particular one 
or more of agencies for which disbursements 
are made, are required to be adjusted from 
current appropriation of Dept. of State 
available for disbursing function at time 
adjustment is made, in absence of more 
specific appropriation for such adjust- 
ments; however, in future disbursing losses 
may be considered as part of cost of dis- 
bursing function and considered in de- 
termination of reimbursement charges 
assessed agencies using disbursing service _. 

Apportionment. (See Appropriations, de- 
ficiencies, Antideficiency Act, apportion- 
ment) 

Augmentation—repair of another agency’s 
building—expenditure of Canal Zone 
Govt. funds for conversion of buildings 
transferred to Govt. by Dept. of Navy, 
with right of recapture reserved to trans- 
feror, would not be improper augmenta- 
tion of Navy appropriations provided that 
funds were specifically appropriated to 
Canal Zone for such purpose. 

Authorizations: 

Effect: 
Authorization for appropriation in act 


for conversion of buildings in Canal 

Zone is required before expenditure 

can be made 5 
Availability: 

Christmascards. (See Printing and Bind- 
ing, Christmas cards) 

Compensation increases—teclassified posi- 
tions—when Civil Service Comm. pre 
pares and publishes revised standards for 
positions as required under sec. 401 of 
Classification Act of 1949, 5 U. 8. C. 1094, 
it is mandatory that administrative 
agency take action within reasonable 
time to place existing positions in proper 
classes and grades prescribed in revised 
standards and to pay scheduled salaries 
of grades, notwithstanding current ap- 
propriation estimates did not include in- 
creased cost resulting from application of 
new standards 

Meetings. (See Mectings) 

Objects other than as specified: 

Funds for more than one purpose—use of 
balance in Soldier’s and Sailor’s Civil 
Relief Fund to refund some of com- 
mercial insurance loss collections to 
former servicemen in accordance with 
decision in U. S. v. Plesha, 352 U. 8. 
202, when fund was initially estab- 
lished by appropriations and includes 
other collections administratively 
made pursuant to statute for specific 
purposes would be diversion of appro- 
priations for another purpose, and in 
view of inadequacy of fund for any uni- 


of Sept. 2, 1957, 71 Stat. 575, which 
provides for payment of inequitable 
losses in pay sustained by officers of 
uniformed services under emergency 
economy legislation, does not consti- 
tute appropriation nor expand avail- 
ability of appropriations thereafter 
made in absence of specific statutory 
provision, and fact that Coast Guard 
Commandant advised Subcomm. of 
Comm. on Appro., House of Repre- 
sentatives, that such claims by officers 
or former officers of Coast Guard were 
to be paid from 1959 Coast Guard ap- 
propriation does not have effect of 
making appropriation available for 
payment of claims 

Authority in sec. 16, title 2, Canal Zone 
Code, for acquisition or construction of 
buildings is appropriation authoriza- 


form system for payment of all claims, 
implementation of Plesha decision re- 
quires Congressional action 


Sanction by Congress: 


Use of forest roads and trails appropria- 
tions for construction and mainte 
nance of aircraft landing fields for 
national forest purposes rather than 
for roads and trails purposes in 
amount authorized under sec. 201 of 
Department of the Interior and Re- 
lated Agencies Appropriation Act, 
1958, for expenditure from appropria- 
tions available to Forest Service, 
would be legally objectionable as 
use of appropriations for object other 
than for which appropriation was 
made, and mere fact that there was 

* disclosed at Congressional hearings 
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Page| APPROPRIATIONS—Continued 


Objects other than as specified—Continued 


Sanction by Congress—Continued 
administrative intent to use roads 
and trails funds rather than forest 
service or forest service protection 
funds does not, in absence of specific 
authority, establish Congressional 
sanction for use of such funds...... 

Authorization for appropriation in act 
of Sept. 2, 1957, 71 Stat. 575, which 
provides for payment of inequitable 
losses in pay sustained by officers of 
uniformed services under emergency 
economy legislation, does not con- 
stitute appropriation nor expand 
availability of appropriations there- 
after made in absence of specific 
statutory provision, and fact that 
Coast Guard Commandant advised 
Subcomm. of Comm. on Appro., 
House of Representatives, .hat such 
claims by officers or former officers of 
Coast Guard were to be paid from 
1959 Coast Guard appropriation does 
not have effect of making appropria- 
tion available for payment of claims. 

Although 1958 appropriation for Canal 
Zone (Public Law 85-52) is in such 
broad terms that it might be legally 
available for conversion of certain 
buildings, fact that Congress was 
advised that appropriation was to 
be used for completely different 
projects requires submission of en- 
tire matter to Congress before pro- 
ceeding with building program.... 

Public buildings: 

Expenditure without regard to fiscal 
year. (See Appropriations, fiscal year, 
availability beyond, public buildings 
construction) 

Repair. (See Public Buildings, repairs, 
etc., appropriations) 

Deficiencies—Antideficiency Act—allotment 
subdivision—administrative appropriation 
contro) reg. which provides for distribution 
of budget apportionments into small 
number of allotments to high level offictals 
and then permits them to further sub- 
divide allotments into smaller segments 
called allowances for purposes of operating 
needs as distinguished from apportion- 
ment control but requires responsibility 
for allowances to be continued in allotment 
Officials is in conformance with subsec, 
(g) of Antideficiency Act, 31 U. 8. C. 665; 
and under such reg. creation of obligation 
in excess of dollar amount of allowance 
would not be in violation of penalty and 
reporting requirements of Antideficiency 
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Fiscal year: 
Availability beyond: 
After expiration of obligation period— 
amendments to be made, after period 
for obligation of Federal airport ap- 
propriations has expired, to grant 
agreements to increase amount of 

Federal obligation by not to exceed 

10 percent as provided by act of July 

25, 1949, 49 U. 8S. O, 1111, which was 

not self-executing act nor act which 

obligated Govt. to increase amount 
of all Federal obligations, have effect 
of creating additional obligation to 
one originally incurred and under rules 
of appropriation construction such 
amendments may only be made 
during period for which appropriation 
is available for obligation; therefore, 
unobligated balances in appropriations 
which expired on June 30, 1958, may 
not be used to increase maximum 
amounts established in grant agree- 
‘ments by amendments made after 
ice siccwncnnctsbimcnsncccccacs 
Contracts: 

Amendments—amendments to be 
made, after period for obligation of 
Federal airport appropriations has 
expired, to grant agreements to in- 
crease amount of Federal obligation 
by not to exceed 10 percent as pro- 
vided by act of July 25, 1949, 49 
U. 8. C. 1111, which was not self- 
executing act nor act which obll- 
gated Govt. to increase amount of 
all Federal obligations, have effect 
of creating additional obligation to 
one originally incurred and under 
rules of appropriation construction 
such amendments may only be made 
during period for which appropria- 
tion is available for obligation; there- 
fore, unobligated balances in appro- 
priations which expired on June 
30, 1958, may not be used to increase 
maximum amounts established in 
grant agreements by amendments 
made after that date................ 

Long term—execution of lease agree- 
ment for rental of nitrogen gas 
cylinders for 25-year period is in 
contravention of advance payment 
prohibition in sec, 3648, R. S., 31 
U. 8. C. 529; and, since rental agree- 
ments are incident to regular and 
continuing purchase of gas from 
lessor over lease period, such agree- 
ments are in violation of sec. 3735, 
R. §., 41 U. 8. C. 13, which prohibits 
execution of contracts for more than 

year, and secs. 3679 and 3732, R. S., 
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APPROPRIATIONS— Continued 
Fiscal year— Continued 
Availability beyond— Continued 
Contracte— Continued 
31 U. 8. C. 665 and 41 U. 8. C. 11, 
limiting obligation of appropriations 
by contract to needs arising within 
fiscal year covered by appropriation 
to be charged 
Public building construction—annual 
salaries and expenses appropriations 
for Agricultural Research Service 
which contain specific limitation on 
amount available for construction, 


Page | APPROPRIATIONS— Continued Page 
to assignment of solid fuels technologist 
to American Embassy in Europe would 
not only be improper in view of specific 
area limitation in appropriation but, even 
more significant, would be contrary to 
intent of Congress and President as ex- 
pressed in Reorganization Plan No. II of 
1938, and Foreign Service Act of 1946, 
which centralized in Dept. of State re- 
sponsibility ‘or foreign fact-finding and 
reporting of type here involved for all 
agencies of Govt. 

Obligation: 


alteration, and repair of buildings may 
not be regarded as appropriations 
which are separable so that amount 


Contracts: 
Future needs: 
Execution of lease agreement for rental 


for construction could be established 
on a no-year basis and considered 
available continuously without ref- 
erence to fiscal year pursuant to 31 
U. S. C. 682 and 718. 

Interior Department: 

Employees assigned to embassies—use of 
Dept. of Interior appropriations for pro- 
motion of mineral resources in U. §&., 
its territories and possessions to pay 
expenses incident to assignment of solid 
fuels technologist to American Embassy 
in Europe would not only be improper 
in view of specific area limitation in ap- 
propriation but, even more significant, 
would be contrary to intent of Congress 
and President as expressed in Reorgan- 
ization Plan No. II of 1939, and Foreign 
Service Act of 1946, which centralized 
in Dept. of State responsibility for 
foreign fact-finding and reporting of type 
here involved for all agencies of Govt... 

Road and trail funds for forest airfielde— 
use of forest roads and trails appropria- 
tions for construction and maintenance 
of aircraft landing fields for national 
forest purposes rather than for roads 
and trails purposes in amount authorized 
under sec. 201 of Department of the 
Interior and Related Agencies Appro- 
priation Act, 1958, for expenditure from 
appropriations available to Forest Serv- 
ice, would be legally objectionable as 
use of appropriations for object other 
than for which appropriation was made, 
and mere fact that there was disclosed 
at Congressional hearings administra- 
tive intent to use roads and trails funds 
rather than forest service or forest serv- 
ice protection funds does not, in absence 
of specific authority, establish Con- 
gressional sanction for use of such funds. 

Limitations—area designation—use of Dept. 
of Interior appropriations for promotion 
of mineral resources in U. 8., its territories 
and possessions to pay expenses incident 


of nitrogen gas cylinders for 25-year 
period is in contravention of advance 
payment prohibition in sec, 3648, 
R. S., 31 U. 8. C. 529; and, since 
rental agreements are incident to 
regular and continuing purchase of 
gas from lessor over lease period, 
such agreements are in violation of 
se~. 3735, R. S., 41 U. 8. C. 13, which 
prohibits execution of contracts for 
more than year, and secs. 3679 and 
3732, R. 8., 31 U. 8. C. 665 and 41 
U. 8. C. 11, limiting obligation of 
appropriations by contract to needs 
arising within fiscal year covered by 
appropriation to be charged 

Although contract for materials which 
are needed in subsequent fiscal years 
and which will not be obtainable on 
open market at time required may 
be regarded as contract for bona fide 
need of fiscal year in which contract 
is made so as to be considered prop- 
erly made under sec. 1 of Surplus 
Fund-Certified Claims Act of 1949 
for obligation of annual appropri- 
ations, procurement is subject to pro- 
hibition in sec. 3739, R. S., against 
making of contracts for terms in 
excess of 1 year so that only needs of 
first fiscal year may be considered 
bona fide need of year in which con- 
tract is made 

Proposed contract which provides for 
delivery of materials in future fiscal 
years from source which can supply 
both current and future needs and 
which includes cancellation pro- 
vision in effect obligating Govt. to 
pay in 1 fiscal year charge far in ex- 
cess of needs of that year is not con- 
tract fulfilling bona fide need so as to 
be considered properly made under 
sec. 1 of Surplus Fund-Certified 
Claims Act of 1949 for obligation of 
annual appropriations.............. 
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APPROPRIATIONS— Continued 
Obligation— Continued 


Page | APPROPRIATIONS—Continued Page 
Panama Canal—Continued 


Section 1311, Supplemental Appropri- 
ation Act, 1955: 
Reporting requirements: 
Contingent liabilities: 

Although claims for price adjust- 
munt due to changed conditions 
encountered in construction re- 
ceived by Corps of Engineers as 
construction agent, for St. Law- 
rence Seaway Development Corp. 
are not obligations for reporting 
pursuant to sec. 1311 of Supple- 
mental Appropriation Act, 1955, 
31 U. S. C. 200, they do represent 
possible liabilities which should be 
reported as contingent liabilities 
in statements of financial condi- 
tion of public enterprise fund ac- 


Important criterion for determina- 
tion of when contingent liability 
should be recognized for reporting 
as footnote in statements of finan- 
cial condition of public enterprise 
fund accounts is existence of past 
circumstances or actions which 
may result in liability in future 
rather than form or manner of pres- 
entation of claim; therefore, claim 
for price adjustment under changed 
conditions clause of construction 
contracts which requires claims 
to be in writing would require 


Building construction, repair, etc.—al- 
though 1958 appropriation for Canal 
Zone (Public Law 85-52) is in such broad 
terms that it might be legally available 
for conversion of certain buildings, fact 
that Congress was advised that appro- 
priation was to be used for completely 
different projects requires submission of 
entire matter to Congress before pro- 
ceeding with building program 


Veterans Administration: 


Inpatient care: 

Appropriation for inpatient care in Inde- 
pendent Offices Appropriation Act, 
1957, which provides $670,116,900 in- 
cluding sum of $7,216,900 for reimburs- 
able services, may not be regarded as 
authority to obligate and expend gross 
amount without regard to reimbus- 
ables in view of legislative history 
which establishes beyond reasonable 
doubt that Congress intended only net 
amount after deduction of reimburs- 
ables to be amount derived by appro- 
priation from general fund of Treasury. 

Term “such appropriation” as used in 
limitation respecting number of 
patients to be furnished inpatient care 
and treatment refers to gross amount 
appropriated, including sum for re- 
imbursable services...........-.---- 


ASSIGNMENT OF CLAIMS ACT OF 


1940: 


recognition as contingent liability 
upon receipt of claim by contract- 
ing agent and recognition would 
not be dependent upon an appeal 
or on filing of suit in court 691 


(See Set-Off, contract payments, assign- 
ments) 

ATOMIC ENERGY COMMISSION: 
Contracts: 

Authority—Atomic Energy Act does not 


Liability of St. Lawrence Seaway 
Development Corp. for claims 
which might be submitted to Ct. 
Cls. is too hypothetical in nature 
to be determined; however, it is 
believed that judgments should be 
be recorded as a cost in Corp.’s ac- 
counts and disclosed in its finan- 
cial statements regardless of 
whether judgment is paid from 
corporate or noncorporate funds 
so that there is full disclosure of 
cost of construction of seaway 


Panama Canal: 


Authorization—authority in sec. 16, title 2, 
Canal Zone Code, for acquisition or con- 
struction of buildings is appropriation 
authorization and does not supersede 
prohibition in sec. 3733, R. S8.,41 U.S. C. 
12, against execution of contracts for 
construction of public buildings in ab- 
sence of specific appropriation for such 
purpose; therefore, specific appropriation 
for conversion of buildings in Canal 
Zone is required before expenditure can 


confer upon Atomic Energy Commission 
any general procurement authority 
which would permit execution of con- 
tracts without regard to statutory re- 
quirements ordinarily applicable to 
Federal procurement and to expenditure 
of appropriated funds. 

Obligation of current funds for future 
needs—proposed contract which pro 
vides for delivery of materials in future 
fiscal years from source which can supply 
both current and future needs and which 
includes cancellation provision in effect 
obligating Govt. to pay in 1 fiscal year 
charge far in excess of needs of that year 
is not contract fulfilling bona fide need so 
as to be considered properly made under 
sec. 1 of Surplus Fund-Certified Claims 
Act of 1949 for obligation of annual 
appropriations 

Utility service contracts—authority to sell 
utility services to purchasers in Atomic 
Energy Commission-owned communi- 
ties that was granted at time Commis- 
sion was engaged in disposing of 2 of 3 
communities was not intended to ter- 





INDEX DIGEST 


ATOMIC ENERGY 
SION—Continued 
Contracts— Conti nued 
minate when communities were no 
longer Commission-owned 
Sale of power—flexible 0. fixed rates—sale 
of steam under second round of Atomic 
Energy Commission’s Power Reactor 
Demonstration Program to rural electric 
cooperatives and publicly owned utilities 
on basis of flexible price, which amounts 
essentially to cost saved by reason of not 
having to generate interruptible steam in 
own plants, is not contrary to provisions 
of sec. 111 of act of Aug. 21, 1957, 71 Stat. 
409, which authorized program. 


COMMIS- 


AWARDS: 


Suggestions, ete.—non-Federal employee 
coverage—although civilian clerks and 
caretakers of Army National Guard of 
states and territories are not considered 
Federal employees within purview of 
Government Employees’ Incentive 
Awards Act, 5 U. 8. C. 2121, incentive 
award may be regarded as element of 
compensation which Sec. of Army is 
authorized by 32 U. 8. C. 709 to fix for 
clerks and caretakers, and, therefore, Sec. 
of Army may, by regulation, establish 
incentive awards program for such em- 
ployees and use funds appropriated for 
their compensation to finance program.... 


BIDDERS: 


Qualifications: 
Administrative determinations: 

Determination of qualifications of con- 
tractor is primarily function of con- 
tracting agency and, in absence of bad 
faith or lack of reasonable basis for 
determination, there is no basis for 
legal objection. 

Rejection of a low bid after determina- 
tion that bidder was not responsible 
based on information from another 
office that work of bidder on current 
contracts was unsatisfactory and 
delinquent was not improper, even 
though information from other sources 
might have indicated satisfactory 
performance, the determination of 
bidder’s qualifications is primarily 
matter for procurement agency and, 
in absence of evidence of bad faith or 
lack of reasonable basis for determina- 
tion, there is no basis to disturb award 
to next lowest bidder................. 

As bid evaluation factor: 

Requirement in invitation for submis- 
sion of technical qualification informa- 
tion on bidder’s experience and back- 
ground does not justify use of this 
information for bid evaluation purposes 
but only for determination of responsi- 
bility of bidder under 10 U. 8. OC. 2305 
and, in absence of evidence that low 
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BLDDERS— Continued 


Qualifications— Continued 
As bid evaluation factor—C ontinued 

bidder was not qualified to perform, 
award to higher bidder based ou point 
system established to evaluate techni- 
cal qualification informat‘on should 
be canceled 

Awards of Govt. contracts are required 
to be made to lowest responsible 
bidder who is able to meet specifica- 
tions, and phrase “‘other factors con- 
sidered” in procurement statutes may 
not be construed to broaden scope of 
existing advertising requirements or 
to introduce new bid evaluation 
criteria in order to permit awards to 
other than lowest bidder on basis of 
experience, superior performance, fi- 
nancial resources, and other factors 
where low bidder is able to meet 


Equipment deficiencies. (See Contracts, 
specifications, conformability of equip- 
ment, etc.) 

Experience: 

Mandatory or permissive—under invita 
tion which provides that failure of 
bidder to submit information concern- 
ing experience will be reason for dis- 
qualification, reasonable interpretation 
is that contracting agency does not 
have option to determine whether bid 
not meeting experience requirement 
may be considered for award but that 
failure to submit such information 
requires rejection of bid 

Restrictive—invitation which provides 
that failure of bidder to submit infor- 
mation concerning installation of equip- 
ment of equal or greater capacity at 
3 installations will be reason for 
disqualification is not restrictive so 
as to make award under such invita- 
tion invalid 

Service contracte—service contract 
clause, which would limit awards to 
bidders regularly engaged in special 
equipment installation and servicing, 
would prevent successful contractor 
from subcontracting with other than 
experienced subcontractors, and would 
require subcontractors to be approved 
by contracting officer, is not improper 
either under sec. 3709, R. S., or any 
other statutes requiring advertised 
procurements, provided clause is 
included in invitation for information 
of all bidders 


Financial responsibility—administrative de- 


termination that low bidder, who could 
not furnish performance bond and who 
refused or failed to furnish information to 
Small Business Administration for certifi- 
cate of competency purposes, was not 
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BIDDERS—Continued 
financially responsible based on current 
commercial credit information independ- 
ently compiled from local sources by 
contracting agency rather than from 
credit references supplied by bidder is 
proper and in absence of convincing 
evidence of fraud, collusion, bad faith, or 
lack of proper factual basis such determina- 
tion is not reviewable by Comptroller 


Manufacturer or dealer—evidence—hy- 
draulic fluid supplier who, according to 
administrative report, controls chemical 
mixing process and final steps of manu- 
facture, which include addition of addi- 
tives and laboratory testing, qualifies as 
manufacturer or producer for placement 
on Qualified Products List.............. 
Preaward survey—bid verification effect— 

preaward survey conducted at low 
bidder’s plant to determine his ability 
to fulfill contract cannot be regarded 
as including verification of bid to pre- 
clude subsequent establishment of error 
resulting from a misprint in specifica- 


Prior unsatisfactory service—administra- 
tive determination that low bidder was 
not responsible bidder on basis of se- 
riously delinquent work under recent 
similar contract, which was terminated 
for default, appears proper under 10 
U. S. C. 2305 which requires only that 
contracts be awarded to lowest respon- 
le hah ansinesndanbaven unison 

Small business. (See Contracts, awards, 
small business concerns) 

Subcontractors—ad ministrative approval— 
contract condition which would preclude 
subcontracting, except subject to deter- 
mination and approval by contracting 
Officer of subcontractor’s qualifications 
to perform work in capable and respon- 
sible manner, is permissible under com- 
petitive procurement system to protect 
Govt. from unscrupulous subcontractors, 
provided condition is stated in invita- 


Rejection notice—cancellation of invitation 
after only 2 bids received were evaluated 
and found to be nonrespo~ sive constitutes 
automatic rejection of all bids, and fact that 
invitation was canceled prior to formal 
notification to bidders of basis for rejection 
does not make cancellation improper-_..-. 

BIDS: 

Acceptance or rejection—deviations from 
advertised specifications. (See Contracts, 
specifications, deviations) 

Allornone. (See Bids, qualified, all or none) 

Bid form not used—low bidder’s letter bid 
which is ambiguous and does not refer to 
invitation amendment which might affect 
price offered by bidder should be disre- 
garded in making award-_......... aniaeninin 
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Competitive system—General Accounting 


Office jurisdiction—discretionary action by 
Surgeon General in not withholding Hill- 
Burton Act funds from sponsor who failed 
to comply with competitive bidding re- 
quirements of regs. by award to other than 
lowest bidder on basis of completion time 
factor not provided in invitation could not 
be given any semblance of approval by 
GAO which has primary duty in procure- 
ment field to maintain integrity of com- 
petitive bidding system...............-.. 


Delivery provisions—f. o. b. destination— 


requirement that bids for supplies fur- 
nished in carload and truckload lots be 
solicited on f. 0. b. destination basis exclu- 
sively would restrict competition and 
would affect adversely economic interests 


Discarding all bids: 


Acceptance after rejection—fact that only 4 
days were allowed between time that 
bids were returned unopened to all 3 bid- 
ders for reason that Govt. misstated its 
requirements and time of reopening 
under amended invitation is not such 
insufficient time, under circumstances 
where there is no indication that more 
bidders would have responded had more 
time been allowed, as to require rejection 
of all bids, and, therefore, no objection 
will be made to reinstatement of 
amended invitation and award to low 


Administrative determination—rejection of 
all bids for stenographic reporting serv- 
ices by regulatory agency on basis that 
increased bonus offered to Govt. was in- 
compatible with public interest and that 
maximum prices for sale of copies to 
public were excessive—factors which 
could have been determined from past 
experience prior to issuance of invitation 
—would not be bona fide determination 
that public interest would be served by 
rejection of bids; however, further evi- 
dence of express determination that high 
cost to public for copies would not serve 
purpose of statute under which agency 
operated, that elimination of bonus 
would result in lower prices, and that 
reasonableness of prices could not be 
determined in advance precludes objec- 
tion to readvertisement on new basis-... 

Award to Government agency—authority 
in 31 U. 8. C. 686 for procurement of serv- 
ices and supplies from other Govt. agen- 
cies rather than from commercial sources 
on basis of lower cost is permissive rather 
than mandatory; and, although practice 
of military department of soliciting bids 
for laundry services from commercial 
sources and awarding contract to another 
Govt. agency on basis of lower prices 
than those received in response to adver- 
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tisement is within administrative discre- 
tion of procurement officers, department 
has, on basis of negligible savings and in 
line with directive requiring use of com- 
mercial facilities where commercial 
prices are reasonable, discontinued pro- 
curement of laundry services from other 
than commercial sources 

Progress payment exclusion—rejection of 
all bids, 3 of which contained requests for 
progress payments, and readvertisement 
of procurement under invitation which 
specifically authorized bidders to re- 
quest progress payments and which re- 
sulted in increasing competition may be 
considered proper exercise of administra- 
tive authority under 10 U. S. C. 2305 (b) 
which permits rejection if head of agency 
determines that rejection is in public 
interest. 

Rejection notice—cancellation of invitation 
after only 2 bids received were evaluated 
and found to be nonresponsive consti- 
tutes automatic rejection of all bids, and 
fact that invitation was canceled prior to 
formal notification to bidders of basis for 
rejection does not make cancellation 
improper 


Evaluation: 


Alternate bases: 
Election by bidder: 

Under invitation which requires sub- 
mission of bids on basis of either de- 
scriptive literature or on basis of 
previously supplied product, waiver 
of descriptive literature submitted 
by low bidder after evaluation indi- 
cates that data did not conform to 
specifications and award on alternate 
basis of evidence of having pre- 
viously supplied same product as 
subcontractor would be considera- 
tion of new bid after opening and 
prejudicial to other bidders in viola- 
tion of competitive bidding statutes. 

Election on part of bidder to submit 
bid on descriptive literature basis 
rather than on alternative basis of 
previous procurement precludes con- 
tracting agency from making evalua- 
tion on basis of previous procure- 


Previous production information sub- 
mitted by bidder with required de- 
scriptive literature pursuant to invi- 
tation which required bidders to in- 
clude with descriptive literature 
‘general experience and background 
on similar projects” and which also 
permitted them to submit similar 
procurement production experience 
as alternative to submission of de- 
scriptive literature is for considera- 


Alternate bases—Continued 

Election by bidder—Continued 
tion as part and parcel of descriptive 
literature rather than as alternative 
evaluation election 

Conformability of articles to specifications. 
(See Contract, specifications, conform- 
ability) 

Deductions offered for combined bids— 
consideration of alternate himp-sum bid 
which is submitted in response to 2 
separate invitations and which is less 
than total of low bids received on each 
invitation would produce inequality and 
confusion in competitive bidding pro- 
cedures in that bidders had right to as- 
sume that separate invitations required 
separate proposals and only those bidders 
who knew of issuance of 2 invitations 
could take advantage of interrelation- 
ship of procurement 

Delivery provisions: 

Under invitation which requires delivery 
f. o. b. contractor’s plant, transporta- 
tion costs beyond delivery point may 
be considered in evaluation of bids and 
failure of invitation to require guar- 
anteed shipping weights for product 
which does not vary significantly in 
weight does not preclude computation 
of such transportation costs 

Evaluation of f. 0. b. and f. a. s. delivery 
bid submitted in response to invita- 
tion, which provided for delivery 
f. o. b. supply depot or f. a. s. desig- 
nated pier at supply depot, on equal 
basis without consideration of addi- 
tional wharfage and unloading charges 
to low f. o. b. bid because procuring 
agency did not contemplate reship- 
ment overseas but merely intended to 
offer bidders option to deliver by rail 
or truck at depot terminal or by water 
at designated pier is proper under ac- 
cepted definition of abbreviations 
f. a. 8. as meaning merely “free along- 
side” and requiring addition of word 
“vessel” or other appropriate indica- 
tion; however, in future to avoid con- 
fusion procuring agency should explain 
intended meaning of such abbrevia- 


Discount provisions: 

Delivery term variance—prompt pay- 
ment discount of one percent 20 days 
offered in response to invitation which 
provides for inspection at contractor’s 
plant and acceptance at destination is 
not for evaluation under invitation 
discount condition which specifically 
establishes minimum acceptable dis- 
count period of 30 days only when pre- 
liminary inspection is at point of 
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Discount provisions— Continued 

origin but delivery, final inspection, 
and acceptance are at multiple points 
of destination 

Period too short—prompt payment dis- 
count of one percent 20 days, which is 
offered in response to invitation which 
permits discounts to be included in bid 
evaluation provided that period of 
offered discount is sufficient to permit 
payment within such period in regular 
course of business under delivery, in- 
spection, and payment provisions of 
invitation, was properly excluded from 
evaluation on basis of finding by con- 
tracting officer that he was unable to 
determine sufficiency of discount 


Single v. multiple destinations—invita- 
tion which provides for delivery f. 0. b. 
origin with shipments to multiple 
destination points and requires final 
acceptance as promptly as practicable 
after delivery does not require assump- 
tion that final inspection and accept- 
ance will only be made after shipment 
to final destinations so as to preclude 
consideration of 20-day prompt pay- 
ment discount on basis of par. 2.406.6 
of Naval Procurement Directive which 
prohibits consideration of discounts 
for payment within less than 30 days 
when delivery, final inspection and 
acceptance are to be at multiple 
I ids itn cdiemincinaniccene 

Import tax addition—in procurement of 
jet fuel by military departments, there 

is no law which permits or requires im- 

port tax on petroleum products to be 

added to bids for furnishing jet fuel from 
foreign sources, since petroleum products 
are exempt from Buy American Act and 
jet fuel comes within meaning of sup- 

plies for aircraft in 19 U. S. C. 1309 (a) 

(1), which permits admission of such 

such supplies free of customs duty 

Price determinable—low bidder who, in 
response to request for bids on firm, 
fixed-price basis, submits bid on item 
which does not meet specifications but 
who accompanies bid with offer to 
furnish required item at increase of 

“approximately $24.00” per unit has not 

submitted definite and certain bid with 

determinable price and proposal by 
bidder, after opening, to delete word 

“approximately” would be material 

change which may not be permitted___- 

Stenographic reporting. (See Contracts, 
stenographic reporting, bid evaluation 
factors) 

Tax inclusion or exclusion—bidder who, 
in response to invitation requiring con- 
tract price to include all applicable 


Federal taxes, submits bid showing 
separately the basic price, the amount 
of the Federal excise and total price 
because of doubt as to applicability of 
tax to type of equipment to be furnished 
has submitted definite, complete, re- 
sponsive bid which may be evaluated 
on basis of basic price, exclusive of 
Federal excise tax, which has been de- 
termined by Internal Revenue Service 
to be inapplicable to type of equipment 


Informalities waived: 


Bid bond. (See Contracts, specifications, 
failure to furnish something required, 
bid bond) 

Sealed bids. (See Bids, submission, sealed 
envelope requirement) 


Late: 


Bid mailed to wrong agency—bid which 
was not received by procurement agency 
prior to time scheduled for opening, be- 
cause it was missent by employee of 
bidder to another Govt. agency, may 
not be regarded as bid delayed in mails, 
which was only excusable delay pro- 
vided in invitation, even though bid 
remained in Govt’s. possession at all 
times after mailing, and, therefore, late 
bid may not be considered for award - .- 

Meter postmarks—evidence which does 
not explain reason for delay in receipt 
0< late bid, which was mailed in envelope 
bearing postage meter stamp showing 
date but not actual time of mailing and 
which does not conclusively establish 
time of mailing, does not overcome 
presumption that bid was mailed on 
last minute of day of deposit as provided 
in late bid determination sec. 2.302.1 of 
Armed Services Procurement Regula- 
tion, and, therefore, since bid mailed on 
last minute of day could not have been 
delivered before opening in normal 
course of mails, it may not be considered 
for award 

Spot bid sales—under spot bid sales invi- 
tation which provides that award of 
each sale item will be made to highest 
acceptable responsive bidder immedi- 
ately after consideration of all bids re- 
ceived for each sale item, announcement 
of high bidder on particular item and 
progression of sale to next item constitute 
award and receipt of late bid which was 
mailed on time but not received prior 
to announcement may not be considered 
in absence of provision in invitation 
which would save rights of bidders 
whose bids were delayed in mails 

Telegraphic—telegraphic bid clause in 
invitation which permits submission of 
telegraphic bids but provides that they 
must be received prior to bid opening 
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imposes on bidders who chose to use 
telegraphie facilities the risk of non- 
delivery on time and precludes con- 
sideration of any late telegraphic bids_._. 

Telegraphic modifications—telegraphic bid 
modification which was received at com- 
munications center of contracting agency 
20 minutes prior to bid opening but was 
not received in bid opening room until 
after all bids had been opened may be 
regarded as having been received on time 
under specific terms of invitation which 
permitted bids to be modified by tele- 
graphic notice if received prior to opening 
and under administrative regulations 
which provide that point of receipt of 
telegraphic bid modifications is either 
receiving point for official commuica- 
tions or bid opening room 

Time extension for submission. (See 
Bids, time extension for submssion). 

Mistakes: 

For errors after award. (See Contracts, 
mistakes) 

Correction: 
Evidence of error: 

Low bidder who submitted with bid 
unsigned brochure containing pro- 
visions modifying legal obligations 
of parties contrary to invitation but 
who, prior to award, presented 
sworn evidence showing that bro 
chure was inadvertently included 
by clerk contrary to instructions 
may have bid corrected to eliminate 
provisions at variance with invita- 
tion and considered for award 

Low bidder who, prior to award, al- 
leged that telegram offering reduc- 
tion in bid price for one excavation 
project inadvertently referred to 
another project on which bids were 
opened same day may have modify- 
ing telegram disregarded and bid 
as originally submitted considered 
for award in view of evidence which 
indicates that price disparity be- 
tween amended low bid and other 
bids received was substantial and 
55% below Govt.’s estimate so that 
amended bid could not have been 
accepted in good faith 

Freight rates—correction of bid price to 
reflect reduced freight rate which was 
made effective one month after date 
of bid opening under invitation which 
provides that contract price is based on 
freight charges in effect on date of 
opening is not legally permissible 

Low bid displacement—to permit low 
bidder to forego part of claim of error 
in order to remain low bidder would 
be giving bidder chance to second- 


Correction—Continued 
guess competitors after bid opening, 
and, therefore, bidder who alleges 
error but does not seek corrective 
action because of displacement as low 
bidder may not have bid considered 


Prejudicial to other bidders—to permit 
bidder after opening of bids to correct 
error, which was not obvious on face 
of bid, so that corrected bid became 
lpwest bid and displaced 1 or more 
bids which had been low would be 
prejudicial to rights of other bidders 
and contrary to interest of Govt. in 
preservation and maintenance of com- 
petitive bidding system............... 

Purchase erder issued after oral, etc., 
requests for quotations—although the 
question of whether issuance of purchase 
order in response to oral quotation or 

use of request for quotation form (DD 

Form 747) creates a valid, effectively 

binding contract or is merely offer which 

must be accepted either by express 
consent of offeror or by performance is 
matter for determination from not 
merely words used but from intent of 
parties and circumstances surrounding 
transaction, no objection will be made 
in several cases to correction of mistakes 
in price quotations submitted on request 
for quotation form (DD Form 747) prior 
to formal acceptance of purchase order, 
provided procurement personnel are 
given explicit instructions in future that 
use of request for quotation form and 
issuance of purchase order will not 
constitute effective acceptance of offer... 

Waiver, etc., of error—to permit considera- 
tion of low bid submitted by bidder who 
at opening orally alleged error in obviously 
low unit price but who preferred not 
to substantiate mistake because it would 
eliminate bid from competition would be 
not only tantamount to allowing osten- 
sibly low bidder to eleot, after bid 
opening, whether to stand on bid or 
withdraw it on ground of mistake but 
would be unfair to other bidders and 
contrary to competitive procurement 
system 


Modification—after opening—low bidder— 


acceptance of offer made by low bidder, 
after opening of bids, to reduce time of 
performance stated in his original bid does 
not result in any unfairness or disadvan- 
tage to other bidders so as to come within 
rule which precludes amendments to bids 
after opening 


Public opening—provision for public open- 


ing of bids in 10 U. 8S. C. 2305 does not 
require that detailed descriptive literature 
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called for in invitation for evaluation Qualified—Continued 
purposes be made available for public Offer of compliance—although unsigned 
scrutiny under an invitation which brochure which was inadvertently sub- 
requires conformance to specifications mitted with low bid and which contains 
and does not permit variance with essen- provisions modifying legal obligations of 
tial requirements of specifications......... 640 parties contrary to invitation must be 
Qualified: considered as part of bid, the bidder’s 
All or none—definite quantities—low bid overall offer to comply with specifica- 
which was rejected because bidder tions, notwithstanding deviations, cures 
failed to submit samples and because deviations and renders bid responsive - . 27 
bid contained condition that prices Samples deviating from specifications. 
included furnishing and installation of (See Contracts, specifications, conform- 
equipment on ‘‘all or none” basis, ability of equipment, etc., offered, 
although invitation not only permitted samples deviating from specifications) 
consideration without samples for Specification interpretation invited—effect 
bidders who, like low bidder, had —invitation which requires bidders to 
previously furnished satisfactory equip- accompany their bids with sufficiently 
ment conforming to same specifications, detailed plans and descriptive data to 
but did not preclude all or none bids for enable contracting agency to ascertain 
specified definite quantities, was definite, interpretation bidder was placing on 
complete and responsive bid which general requirements is in effect per- 
should have been accepted, and award mitting each bidder to draft his own 
to other than low bidder should be specifications and to submit bid price 
ie sckekakaiccnscbipcowninasecicens 814 based on plans and descriptive data 
Bidder’s quotation form contrary to stand- rather than on strict compliance with 
ard form—iow bid accompanied by specifications and is, therefore, contrary 
bidder’s “‘ Standard Conditions of Sales” to competitive bidding system, which 
provisions, which are contrary to stand- requires definiteness in drafting of 
ard Govt. contract form, and qualified specifications and notice to bidders, in 
by written statement that bidder esti- advance of bid opening, of factors to be 
mates shipment of material can be made considered in evaluation ofrequirements. 479 
in accordance with desired time of Specifications. (See Contracts, specifica- 
delivery should be rejected as non- tions) 
responsive regardless of bidder’s intent Subcontracts—contracting officer approval— 
to comply with advertised specifications service contract clause, which would limit 
inh db cdntnnbnctbennscscase 110 awards to bidders regularly engaged in spe- 
Letter containing conditions not in invita- cial equipment installation and servicing, 
tion—low bid for construction of 4 vessels would prevent successful contractor from 
accompanied by bidder’s interpretation subcontracting with other than experi- 
of certain provisions which would have enced subcontractors, and would require 
effect of increasing price, limiting contrac- subcontractors to be approved by contract- 
tor’s liability for subcontractors’ delays, ing officer, is not improper either under sec. 
adding escalation provision and other 3709, R.S., or any other statutes requiring 
changes must be regarded as nonrespon- advertised procurements, provided clause 
sive bid containing material deviations is included in invitation for information of 
which may not be waived and which ikadcuncabsciasdusinubwncdbecs 196 
preclude award under secs. 504 and 505 Submission—sealed envelope requirement— 
of Merchant Marine Act, 1936, which submission of low bid by placing it on table 
require that procurement of competitive in front of bid opening board, without ex- 
bids be conducted upon equal basis and planation, rather than in sealed envelope 
that award be made to lowest responsible appropriately marked, and addressed as 
Pe ccctarihnsitincialseiieahbsaaticnmtmintenes 410 required by the invitation does not require 
Modification after opening—low bidder BEI BF ii ccninenasncesaucithcatnese 37 
who, in response to request for bids on Time extension for submission—amended 
firm, fixed-price basis, submits bid on invitation—fact that only 4 days were al- 
item which does not meet specifications lowed between time that bids werereturned 
but who accompanies bid with offer to unopened to all 3 bidders for reason that 
furnish required item at increase of Govt. misstated its requirements and time 
“approximately $24.00” per unit has not of reopening under amended invitation is 
submitted definite and certain bid with not such insufficient time, under circum- 
determinable price and proposal by stances where there is no indication that 
bidder, after opening, to delete word more bidders would have responded had 
“approximately” would be material more time been allowed, as to require re- 
change which may not be permitted.... 780 jection of all bids, and, therefore, no ob- 
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jection will be made to reinstatement of Miramar, California—under par. 1150-10a of 
amended invitation and award to low Joint Travel Regs. which defines perma- 
bade ee: 6 nent duty station, North Island, Calif., 
: and Miramar, Calif., may be regarded as 
Bid—failure to furnish something required. distinct localities for determination of 
(See Contracts, specifications, failure to travel status 
furnish something required, bid bond) North Island, California—under par. 1150- 
Payment: 10a of Joint Travel Regs. which defines 
Final settlement date: permanent duty station, North Island, 


Contract payment withholding—reten- 
tion of some contract payments for ad- 
justment of deficiencies, disposition of 
appeals, matters reserved for special 
consideration or items subject to estab- 
lishment of charges against contractor 
does not preclude certification of final 
settlement as required by Miller Act, 


Definition—certification by Comptroller 
General of date of final settlement of 
public buildings or public works con- 
tract as required by Miller Act, 40 
U. 8. C. 270¢, is not identical with ac- 
cord and satisfaction, or with final 
payment but is unilateral determina- 
tion of consolidated contract account, 
after at least substantial completion 
of work as shown by administrative 
records and it may be made with or 
without contractor’s knowledge and 
exclusive of adjustments which may 
result from appeals, matters reserved 
for special consideration or items to be 
established as proper charges on part of 
contractor 

Enforcement right effect: 

Individuals who want to exercise their 
enforcement rights against payment 
bond furnished under public build- 
ings or public works contract may 
bring suit immediately following 90- 
day period after furnishing labor or 
materials provided in Miller Act, 40 
U. 8. CG. 270b, and final settlement 
certification is not material to those 
rights except insofar as it marks 
starting date of 1-year limitation on 
period during which rights may be 


Responsibility of Comptroller General 
for certification of final settlement 
date of public buildings or public 
works contracts under Miller Act, 
40 U. 8. O. 270c, relates solely to as- 
certainment and certification from 
administrative record that work un- 
der contract has been substantially 
completed and balance in contract 
account, and no provision is made 
for furnishing information to labor- 
ers or materialmen who want to 
exercise their enforcement rights 
under payment bond........... etee 
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Calif., and Miramar, Calif., may be 
regarded as distinct localities for deter- 
mination of travel status. 
CLAIMS: 
Assignments—set-off. (See Set-off, con- 
tract payments, assignments) 
Reporting to Congress: 

Legal liability or equity—although con- 
tractor’s claim for price adjustment due 
to sharp reduction in requirements of 
Govt. under requirements contract 
which provides that stated quantities 
are only estimates may not be considered 
under meritorious claims act of Apr. 10, 
1928, 31 U. S. C. 236, until contract is 
completed, claim for loss at that time 
when Govt. has received no more than it 
was entitled to does not contain any 
elements of equity to justify reporting 
it to Congress under 31 U. 8. O. 236_... 

Time for consideration—although con- 
tractor’s claim for price adjustment due 
to sharp reduction in requirements of 
Govt. under requirements contract 
which provides that stated quantities 
are only estimates may not be considered 
under meritorious claims act of Apr. 10, 
1928, 31 U. S. C. 236, until contract is 
completed, claim for loss at that time 
when Govt. has received no more than 
it was entitled to does not contain 
any elements of equity to justify report- 
ing it to Congress under 31 U. 8. O. 


CLASSIFICATION: 
Reclassification: 
Administrative action: 

Holding in 30 Comp. Gen. 156 that 
departmental actions under sec. 502 

of Classification Act of 1949, 5 U. 8. C. 

1102, shall form basis for payment of 
compensation and that such changes 
become effective on date administra- 

tive action is taken to finally allocate 

or reallocate positions or such later 

date as might be administratively 

fixed, is amplified to extent that such 

later date as might be administratively 

fixed must be within reasonable time.. 

When Civil Service Comm. prepares 

and publishes revised standards for 
positions as required under sec. 401 of 
Classification Act of 1949, 6 U. 8. O. 

115 1094, it is mandatory that adminis- 












CLASSIFICATION— Continued 
Reclassification—Continued 

Administrative action— Continued 
trative agency take action within 
reasonable time to.place existing posi- 
tions in proper classes and grades 
prescribed in revised standards and to 
pay scheduled salaries of grades, 
notwithstanding current appropria- 
tion estimates did not include in- 
creased cost resulting from application 
PROT RANIOR: . ecnccecuciscccncne 
COAST AND GEODETIC SURVEY: 
Commissioned personnel—disability retire- 
ment—Coast and Geodetic Survey officer 
who was not given physical examination 
for promotion from grade of It. to It. 
comdr. because -he was undergoing medi- 
cal treatment and at time of release from 
hospital disqualifying nature of physical 
condition practically eliminated need for 
promotion physical examination and who 
then was given physicel examinations to 
determine eligibility for disability retire- 
ment may not have disqualifying nature of 
disability regarded as having been found 
to exist as result of physical examination 
for promotion to be entitled to higher 
retired pay based on grade of It. comdr. 
under 5th proviso of sec. 402 (d) of Career 

Compensation Act of 1949. 

COAST GUARD: 
Cadets—service credits. (See Pay, service 
credits, cadet, midshipman, etc.) 
Commissioned personnel—temporary Re- 
serve service—since active duty performed 
as temporary member of Coast Guard 
Reserve was considered creditable for 
longevity purposes on Sept. 30, 1949, day 
preceding effective date of Career Compen- 
sation Act of 1949, it may also be credited 
for purpose of computing basic pay under 
sec. 202 (a) of Career Compensation Act of 

1949, 37 U. 8. C. 233 (a) 

COLLECTIONS: 
Accounting, disposition, ete.—proceeds of 
sale of public lands—sale expenses. 

(See Public Lands, proceeds from sale, 

sale expenses) 

COMPENSATION: 
Administrative errors: 

Discretionary v. mandatory—administra- 
tive error in failing to make proper nota- 
tion so that wage board employee would 
receive periodic step-increase on date he 
became eligible for the increase, pur- 
suant to regulations which implement 
5 U. S. C. 1082 (7) and which do not re- 
quire any administrative determination 
after employee meets service require- 
ments, may be retroactively corrected 
without violating general rule which pro- 
hibits increases in compensation based 
on retroactive administrative determina- 
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Administrative errorse—Continued 
Retroactive ealary adjustment—adminis- 


trative delay or oversight in processing 
of superior performance step-increases for 
postal employees in salary level PFS-10 
or higher levels pursuant to sec. 401 (b) of 
Postal Field Service Compensation Act 
of 1955, 39 U. 8. C. 981 (b), and regula- 
tions issued thereunder, does not defeat 
right of employees to higher rate of com- 
pensation on date 52-week qualifying 
period is completed, and administrative 
action retroactively correcting error or 
oversight is not prohibited.............. 


Aggregate limitation—compensatory time. 
(See Leaves of Absence, compensatory 
time, aggregate salary limitation) 

Conversion from classified to wage board 
positions. (See Compensation, wage 
board employees, conversion from classi- 
fled positions) 

Double: 

Additional part-time, etc., employment: 


Although employees hired on part-time 
basis may not be appointed to other 
part-time positions when $2,000 an- 
nualsalary limitation in dual compensa- 
tion act of May 10, 1916, 5 U. 8. C. 58, 
is exceeded, they may serve in inter- 
mittent positions; and, likewise, em- 
ployees hired on intermittent basis 
may serve in other intermittent or part- 
time positions without regard to 1916 
dual compensation act prohibition... 

Fact that employees are in leave-with- 
out-pay status while employed in 
other Federal positions does not ex- 
empt them from dual compensation 
act of May 10, 1916, 5 U. 8S. O. 58, 
which prohibits availability of appro- 
priations for payment to any person 
receiving more than 1 salary when 
combined amount exceeds $2,000 per 


Forest Service employees, who are em- 
ployed on continuous and/or inter- 
mittent basis year after year and who 
work full time during field season and 
at end of season remain on rolls in non- 
pay status, may not during period of 
full-time employment hold part-time 
position if $2,000 salary limitation in 
dual compensation act of May 10, 1916, 
5 U. 8. C. 58, is exceeded, but during 
period outside of fleld season they may 
be considered as in furlough status and 
thus 1916 dual compensation probibi- 
tion would not be violated by holding 
of part-time position...............-.. 

In view of misunderstanding which has 
prevailed over use of terms“ part-time”’ 
and “intermittent” in connection with 
dual compensation prohibition in act 

of May 10, 1916, 5 U. 8. O. 58, recovery 
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Additional part-time, etc., employment— 
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Double—Continued 
Concurrent military retired and civilian 


Continued 
of compensation which has been paid 
in those cases which are now held to be 
in violation of statute will not be 


Part-time employments are subject to 
dual compensation act of May 10, 1916, 
5 U. S. C. 58, which prohibits avail- 
ability of appropriations for payment 
to any person receiving more than 1 
salary when combined amount ex- 
ceeds $2,000 per annum 

Under dual compensation act of May 10, 
1016, 5 U. S. C. 58, which prohibits 
availability of appropriations for pay- 
ment to any person receiving more 
than 1 salary when combined amount 
exceeds $2,000 per annum, courts have 
interpreted word “‘salary’’ as not ap 
plying to persons employed on inter- 
mittent basis, and, therefore, inter- 
mittent employments are now held to 
be outside purview of such prohibi- 


Civilians on military duty—election of 
compensation or pay—military service 
obligation of Federal employees who are 
ordered into active military service of 
U.S. pursuant to E. O. No. 10730, which 
federalized Arkansas National Guard, is 
not only incompatible with civilian em- 
ployment status but is paramount to 
civilian service so that employees do not 
have right to elect to receive compensa- 
tion of civilian position during period of 
military duty 
Cencurrent military retired and civilian 
service pay: 
Reserve membership: 
Termination: 

Member of Coast Guard Reserve 
who is placed on retired list and 
who, subsequent to expiration of 
3-year appointment, accepts civil- 
jan position does not continue to 
be member of Coast Guard Re- 
serve after expiration of period of 
military service to be regarded as 
de jure member of reserve compo- 
nent exempt from dual compensa- 
tion restrictions in 5 U. 8. OC. 


Placing of Air Force Reserve officer 
on temporary disability retired list 
under orders which advised officer 
that his appointment was termi- 
nated does not automatically ter- 
minate his appointment and state- 
ment in orders which was not in 
accordance with any provision of 
law is not regarded as administra- 
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Exemption — Reserve 


service pay—Continued 
Reserve membership—Continued 
Termination—Continued 
tive act terminating appointment; 
therefore, member who continued 
to be de jure member of Reserves 
while on temporary disability re- 
tired list and who was employed in 
civilian position is exempt from 
dual compensation restrictions in 
5 U.S. C. 50a and may receive re- 
tired pay which had been withheld 
due to termination of Reserve status. 
Tanner case—application—settlement 
which allowed member of reserve 
component retroactive retired pay pur- 
suant to correction of records action 
placing member on temporary dis- 
ability retired list, but which denied 
retired pay for period when member 
was employed in civilian position be- 
cause settlement was made prior to 
decision of Comptroller General (36 
Comp. Gen. 808) extending rule in Tan- 
ner case (129 O. Cls. 792) to bring de 
jure members of reserve components 
who were authorized to receive retired 
pay under 10 U. S. O. 1036 within dual 
compensation exemption in 5 U. 8. C. 
30r (c), is not final release under 10 
U. 8. C. 1552 (c) to preclude receipt or 
retired pay upon subsequent change 
in interpretation of law 
Warrant officer retired status—in view of 
holding in Tato v. U. S., 136 C. Cls. 
651, and Atkins, et al. v. U. S., C. Cls, 
No. 473-56, decided Jan. 15, 1958, that 
commissioned warrant officer is not 
“commissioned officer” within mean- 
ing of that term as used in dual com- 
pensation limitation in sec. 212 of 
Economy Act of 1932, 5 U. 8. C. 59a, 
proper payments of retired pay which 
may be made administratively on basis 
of Tato and Atkins decisions to retired 
commissioned warrant officers holding 
civilian positions will not be ques- 
tioned by accounting officers and 
claims submitted to GAO will be 
settled on same basis 
membership — re- 
tired Regular Army officer who is ap- 
pointed as Reserve officer in assigned 
status is regarded as holding offices 
within meaning of dual office prohibition 
in sec. 2 of act of July 31, 1804, 5 U. 8. C. 
62, and exemption in 5 U. 8. C. 30r, refers 
only to Federal civilian employment of 
reservist and is not applicable to dual 
SRT BRI, « wrcncccennenscieminnen 
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which would not cause total salary in- 


COM PENSATION—Continued 
Downgrading: 
Saved compensation: 


Transfere—in determination of whether 
employees who are transferred to dif- 
ferent favilities may be regarded as 
remaining in same position for entitle- 
ment to salary retention benefits of act 
of June 18, 1956, 5 U. 8. C. 1107, in 
downward reclassification actions, 
character of employee's assigned work 
before and after transfer is for consider- 
ation rather than location or type of 
facility; and, therefore, if transfers 
involve nothing more than location 
changes or if in fact employees’ as- 
signed work is not materially changed 
as result of transfer, employees are en- 
titled to salary retention benefits 

Two-year time limitation—condition in 
salary retention benefit act of June 18, 
1956, 5 U. S. C. 1107, that position 
which is downgraded by reclassifica- 
tion be held by employee for period of 
two years, requires that employee 
actually hold official position for two 
years, and, although period of detail 
preceding formal reassignment to po- 
sition which is subsequently down- 
graded may not be included in two- 
year period, a period of detail to 
another position within two-year period 
and without change in employee’s offi- 
cial position may be included for eligi- 
bility for salary retention benefits, 
provided duties and responsibilities of 
official position have not changed 


Holidays: 
Combination of nonovertime and overtime 


call-back duty. (See Compensation, 
overtime, irregular, unscheduled, holi- 
days) 

Eight-hour limitation — employee who 
works regular ten-hour daily tour of duty 
on holiday which falls in a regularly 
scheduled workweek of four days, ten 
hours per day and forty hours per week, 
is precluded by the eight-hour limitation 
in 5 U. 8. C. 922 (a) from receiving 
double time for more than eight hours-. 
Postal employees. (See Compensation, 
Postal Service, holidays) 


Increases: 


Employees whose salaries are fixed by 
special law—maximum annual salary 
limitations in 28 U. 8. C. 608 for U. 8, 
attorneys and assistant U. 8. attorneys 
are integral part of administrative salary 
fixing authority which, pursuant to sec. 7 
(c) of Federal Employees Salary Increase 
Act of 1958, remained unaffected and, 
therefore, salaries of U. 8. attorneys and 


cluding increase to exceed salary limita- 
tions provided in 28 U. 8. C. 508 


Scientific and professional employees— 


effective date—authority for establish- 
ment of scientific and professional posi- 
tions in Dept. of Defense and fixing of 
rates of compensation therefor, 5 
U, 8. C. 171p, contemplates approval by 
CSC of both qualifications of proposed 
appointee and rate of compensation, and 
neither action may be given retroactive 
Ge tietscnteenchensimemnenndreeadinan 


Longevity increases: 
Waiting period commencement: 


Break in service—employee who, prior 
to break in service in excess of 4 work- 
weeks, has completed 3 years con- 
tinuous service at top of grade, but 
before completion of ten-year aggre- 
gate period, is not required to serve 
another three-year longevity period 
after reemployment in addition to 
completing ten-year aggregate period; 
however, in case employee has not 
completed 3 continuous years of serv- 
ice and has break in service in excess 
of 4 workweeks no prior service credit 
for longevity purposes is permitted_.. 

Repromotion: 

Employee who has not completed ten- 
year aggregate service requirement 
at maximum of grade when de 
moted and who is granted longevity 
increase based on 3 continuous years 
of service in higher grade may on 
subsequent repromotion have same 
3 years of longevity period service 
used to qualify for ten-year aggre- 
gate service longevity increase 

Under sec, 704 of Classification Act of 
1949, 5 U. 8. C. 1124, longevity credit 
for grades 11 to 15 is limited to 3 
years or more of service immediately 
preceding Sept. 12, 1954—effective 
date of amendatory act of Sept. 1, 
1954—and, therefore, employee who 
did not perform his longevity service 
in grade GS-11 immediately preced- 
ing Sept. 12, 1954, is not entitled to 
longevity step-increase on repromo- 
tion to grade GS-11, and employee 
who was promoted from GS-11 to 
GS-12 in 1952 after 4 years of service 
in top step of grade GS-11 is con- 
sidered to have received change in 
grade so as to preclude prior GS-11 
service credit for longevity purposes 
on subsequent repromotion to grade 
GS-11 from grade GS-9 


Lump-sum leave payments. (See Leaves of 
Absence, lump-sum payments) 


assistant U. 8. attorneys may only be 
increased under 1958 act by percentage 





885 


Page 


INDEX DIGEST 


COMPENSATION—Continued 
Overtime: 
Compensatory time. (See Leaves of Ab- 
sence, compensatory time) 
Inspectional service employees: 


COMPENSATION —Continued 
Night work: 
Customs employees: 
Constructive time: 


Page 


Customs employees, who have regular 
daily tour of duty other than be- 
tween hours of 8:00 a. m. and 5:00 
Pp. m., are not entitled to premium 
payments of 4 hours “remain on 
duty” time in addition to actual 
service time commencing 4 hours or 
less between 5:00 p. m. and 9:00 p. m. 
under 19 U, 8, C, 267, 1451, and regu- 
lations in 19 OC, F. R. 2416, which 
indicate that compensable time can- 
not be more than time elapsing be- 
tween 5:00 p. m. and conclusion of 
service when employee ceases to 
“remain on duty” 

In view of provisions of sec, 24.16 (g) 
of Customs regulations, 19 O. F. R. 
24.16, employees whose regular daily 
tour of duty covers any part of night 
(5:00 p. m. to 8:00 a. m.)—com- 
pensable time for extra compensa- 
tion purposes under 19 U. 8. C. 
267—are entitled to extra compensa- 
tion computed as though beginning 
of regular tour of duty marked end 
of night period and close of such tour 
marked beginning of another night 
period, and employees whose regular 
daily tour of duty is from 4:00 p. m. 
to 12:00 p. m. may be credited with 
#hour compensable time allowance 
even though employees on regular 
daytime tour (8:00 a. m. to 5:00 p. m.) 
would be entitled only to 2-hour 
allowance for reporting to duty be- 
tween such hours. 

Travel: 

Commencement of travel from Hono- 
lulu, Hawaii, to outlying points— 
Pearl Harbor and Barber’s Point— 
at which customs inspections take 
place during night hours (between 
5:00 p. m. and 8:00 a. m.) outside of 
employee’s regular tour of duty 
hours does not constitute reporting 
for duty to entitle employee to extra 
compensation under 19 U. 8. C. 267 
and sec. 24.16 (g) of Customs regu- 
lations, 19 C. F. R. 24.16, so as to 
authorize inclusion of travel time in 
compensable time for actual per- 
formance of duty in addition to 4 
hours or other constructive com- 
pensable time under regulations - -.. 

Mere performance of travel immedi- 
ately prior to 8:00 a. m. (end of 
“night”) in reporting for duty at 
place of inspectional work at 8:00 
&. m. or later does not entitle customs 
employees to extra compensation for 
overtime services under 19 U. 8. O, 
267 and sec. 24.16 (g) of Customs 
regulations 


Duty performance requirement—em- 
ployees of Foreign Quarantine Div. of 
U. 8. Public Health Service, who have 
been ordered to overtime duty and 
report for such duty, but who do not 
perform services because of circum- 
stances beyond their control, may be 
paid overtime under sec. 364 (d) (1) 
of Public Health Service Act, 42 
U. 8. C. 267; also, compensatory time 
not being specifically authorized by 
act may not be granted_-._.- 

Night work. (See Compensation, night 
work, customs employees) 

Standby, etc., time—employees of For- 
eign Quarantine Div., U. 8. Public 
Health Service, who perform overtime 
duties during nighttime may not 
receive additional compensation for 
periods of constructive ‘‘stand-by or 
waiting time’’ under sec. 364c of Public 
Health Service Act, 42 U. 8. C. 267 (e), 
which requires performance of actual 
duty during prescribed overtime 
periods for entitlement to overtime 
compensation, and there is nothing in 
amendatory act of June 21, 1957, 71 
Stat. 181, which confers any specific 
authority on Sec. of Health, Educa- 
tion and Welfare from which discre- 
tionary power to determine what 
constitutes overtime services could be 
inferred 

Travel time—overtime compensation, 
under sec. 364c of Public Health 
Service Act, 42 U. S. C. 267, is in lieu 
of compensation under any other 
provision of law and neither per 
annum nor wage board employees of 
Foreign Quarantine Div. of U. 8. 
Public Health Service may be paid 
overtime compensation for travel 
between headquarters and temporary 
duty stations 


Irregular, unscheduled: 


Distinguished from scheduled—word 
“unscheduled” in sec. 203 of Federal 
Employees Pay Act of 1945, as 
amended by sec. 205 of act of Sept. 1, 
1954, 5 U. 8. C. 912a, which provides 
overtime compensation for 2hour 
minimum period of call-back duty is 
antithesis of word “scheduled” which 
refers to work scheduled in advance 
over periods of not less than 1 week, 
and, therefore, call-back work which 
is announced at beginning of work- 
week for performance during that week 
must be regarded as unscheduled duty 
and employee is entitled to overtime 
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Irregular, unscheduled—Continued 
compensation for minimum of 2 hours 
regardless of length of call-back duty. 

Holidays: 

Employee who is called back to duty 
on holiday and performs continuous 
duty which covers portion of his 
regular daily tour of duty and less 
than 2 hours overtime is entitled to 
holiday premium pay for nonover- 
time work and to 2 hours minimum 
overtime pay for overtime work 

Two-hour minimum pay requirement 
for call-back overtime in 5 U. 8. O. 
912a and 2-hour minimum pay re- 
quirement for holiday work in 5 
U. 8. ©. 922 (b) are coextensive 
where both overtime and nonover- 
time work are performed on holiday 
and payment of 2 hours of overtime 
compensation where call-back duty 
on holiday covers nonovertime duty 
and less than 2 hours of overtime 
satisfies minimum requirement for 
both secs. 912a and 922 (b) 

Minimum requirement—employee who 
has regularly scheduled tour of duty 
from 2:30 p. m, to 11:00 p. m., Monday 
through Friday and who on Monday 
is notified that he must appear in 
court as witness on Tuesday from 
9:00 to 10:00 a. m. is entitled to be paid 
for minimum of 2 hours of overtime 
under unscheduled overtime pro- 
visions of sec. 203 of Federal Employees 
Pay Act of 1945, as amended by sec. 
205 of act of Sept. 1, 1954, 5 U. 8, O. 


Standby, etc., time—saved pay—savings 
provision in sec. 208 (b) of act of Sept. 1, 
1954, 5 U. 8. C. 926 note, for employees 
working regular 72-hour tour of duty, 
involving substantial standby time, is 
applicable to those employees who are 
performing such duty on date adminis- 
trative agency places into effect regula- 
tions to implement sec. 208; therefore, 
Navy firefighters who, after being given 
benefit of savings provision on effective 
date of administrative regulations, were 
promoted and assigned to 48-hour tour of 
duty with no standby duty and subse- 
quently were placed on 72-hour tour of 
duty involving standby duty, which re- 
sulted in decrease in compensation, are 
not entitled to have savings provision 
applied again 

Periodic step-increases: 

Wage board employees. (See Compensa- 
tion, wage board employees, periodic 
step-increases) 

Waiting period commencement—when- 
ectually-employed, etc., employeee— 


when-actually-employed employees who 
perform service in excess of 40 hours 8 week, 
but who have no regularly scheduled 
tour of duty, may not have exoess work 
credited to shorten period of 52 or 78 cal- 
endar weeks required for periodic step- 
increase purposes, therefore, when em- 
ployee has performed required calendar 
period and within that period has served 
required hours at straight time rates, he 
has met waiting period requirement for 
periodic step-increases, regardless of how 
hours are divided among calendar weeks. 


Postal Service: 


Automatic increases—superior accomplish- 
ment—effective date—administrative de- 
lay or oversight in processing of superior 
performance step-increases for postal em- 
ployees in salary level PFS-10 or higher 
levels pursuant to sec. 401 (b) of Postal 
Field Service Compensation Act of 1955, 
39 U.S. O. 981 (b), and regulations issued 
thereunder, does not defeat right of em- 
ployees to higher rate of compensation 
on date 52-week qualifying period is 
completed, and administrative action 
retroactively correcting error or oversight 
is not prohibited 

Holidays—Saturda ys—postal employees in 
or below salary level PFS-7 who work on 
Saturday which is also holiday are en- 
titled to both compensatory time bene- 
fits for Saturday work and holiday bene- 
fits provided in subsecs. 603 (2) (a) and 
(b) of Postal Field Service Compensa- 
tion Act of 1955, 39 U. 8. O. 1003 

Longevity increases—transfer to different 
schedule—Postal Service employee who 
was receiving compensation at longevity 
grade B in converted position in which 
longevity increases were based on 3-, & 
and 7-year schedule when he was pro- 
moted to supervisory position, in which 
longevity increases are based on 13-, 18- 
and 25-year schedule, and placed in 
longevity grade A by virtue of comple- 
tion of 13 years of service is not entitled 
to retain promotion credits of former 
schedule under Postal Field Service 
Compensation Act of 1955 which did not 
grant or authorize any new rights for 
employees transferred to supervisory 
positions and continued 13-, 18-, and 25- 
year longevity schedule for such posl- 


Postmasters—changes based on postal 
receipte—salary adjustment provisions of 
sec, 303 (b) of Postal Field Service Com- 
pensation Act of 1954, for fourth-class 
postmasters based on changes in gross 
receipts preclude application of highest 
previous salary rate rule after first salary 
conversion under sec. 304 of act is made.. 
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ated fund employees—since employees of 
Army and Air Force Motion Picture Serv- 
fce—nonappropriated fund activity—are 
not subject to Civil Service Act, Civil Serv- 
ice Retirement Act, Classification Act of 
1949 or Annual and Sick Leave Act of 1951, 
they are not entitled upon subsequent 
employment in department or agency in 
Executive branch to such Federal em- 
ployee rights and privileges as highest pre- 
vious salary rate rule, service credit for an- 
nual leave accrual purposes and transfer of 


Removals, suspensions, etc.: 

Administiative regulations—indefinite em- 
ployee who, but for security suspension 
and removal from service, would have 
had her appointment converted to career 
appointment on Jan. 23, 1955, and who is 
is subsequently restored to duty in ac- 
cordance with decision in Cole v. Young, 
315 U. 8. 536, concerning nonsensitive 
position removals, may be found to have 
been removed contrary to procedural 
protection afforded indefinite employ- 
ees by sec. 9.102 (a) (1) of CSC Regs. and 
be regarded as having remained con- 
structively in service until actual resto- 
ration; therefore, it would be proper to 
give employee career appointment as of 
Jan. 23, 1955, and back pay from that 
date until restoration 

Back pay: 

Classified civil service—back pay pro- 
visions of 5 U. 8. C. 652 (b) for em- 
ployees restored to duty following un- 
justified removals or suspensions from 
service are applicable only to em- 
Ployees entitled to procedural protec- 
tion of act of Aug. 24, 1912, as amended, 
6 U. 8. C. 652 (a), and of sec. 14 of 
Veterans Preference Act of 1944, 5 
U. 8. C. 863, that is, employees in 
classified service and veterans prefer- 
ence eligibles 

Indefinite employee: 

Indefinite employee who, but for 
security suspension and removal 
from service, would have had her 
appointment converted to career 
appointment on Jan. 23, 1955, and 
who is subsequently restored to 
duty in accordance with decision in 
Cole v. Young, 315 U. S. 536, con- 
cerning nonsensitive position re- 
movals, may be found to have been 
removed contrary to procedural 
protection afforded indefinite em- 
ployees by sec. 9.102 (a) (1) of CSO 
Regs. and be regarded as having 
remained constructively in service 
until actual restoration; therefore, 
it would be proper to give employee 
career appointment as of Jan. 23, 


Back pay—Continued 
Indefinite employee—Continued 
1955, and back pay from that date 
until restoration 

Indefinite employee who does not 
have either competitive (classified) 
status or veteran’s preference and 
who is restored to duty in accordance 
with Supreme Court decision in 
Cole v. Young, 351 U. 8. 536, which 
held that summary suspension and 
dismissal procedures of E. O. No. 
10450 and of act of Aug. 26, 1950, 
could not be extended to employees 
in nonsensitive positions, is not 
entitled to back pay for period of 
suspension and removal 

Involuntary annua! leave: 

Payment of lump sum for involuntary 
annual leave veteran eligible was 
required to take during 30-day 
advance notice period prior to 
separation is regarded as payment 
of “salary” within purview of 
Taylor v. U. S., 131 C. Cls. 387, 
concerning enforced leave 

Veteran eligible employee who was 
required to take involuntary annual 
leave during 30-day advance notice 
period prior to separation from 
service may not receive compensa- 
tion again for actual time covered 
by enforced leave but may be 
recredited with leave and receive 
lump-sum leave payment therefor. 

Veteran preference eligible who was 
in both voluntary and involuntary 
annual leave status during 30-day 
advance notice period prior to 
separation from seryice may have 
only involuntary leave regarded as 
premature discharge and is entitled 
to recredit and payment in lump 
sum for such involuntary leave to 
extent that payment is not in excess 
of employee's leave ceiling 

Under provisions of 5 U. 8. C. 652 (a) 
and 5 U. S. C. 863 relating to unwar- 
ranted suspensions and removals 
from service, periods of annual leave 
or enforced leave incident to con- 
templated removal of employees 
from service may be considered as 
periods in lieu of suspension so as to 
entitle employees on restoration, 
pursuant to either mandate of CSO 
or administrative action, to com- 
pensation and recredit of leave, sub- 
ject to maximum accumulation 
restriction in Annual and Sick Leave 
Act of 1951 

Former overseas, preference-eligible 
employee who was in annual leave 
status for more than 4 months from 
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Back pay—Continyed 
Involuntary annual leave—Continued 
date of notification of termination of 
services and who, on appeal to CSO, 
had removal action upheld but was 
ordered restored to active duty 
status during entire advance notice 
period due to procedural irregularity 
in placing him in involuntary annual 
leave status for 30-day notice period 
has right under 5 U. 8S. C. 863 to 
active duty status for only 30 days, 
notwithstanding that, in exercise of 
administrative discretion, advance 
notice of more than 30 days is given 
or, after adverse decision, date of 
removal is postponed for availability 
of grievance procedures; and, there- 
fore, employee may not receive 
lump-sum payment for leave subse- 
quent to 30-day notice period....... 


Veteran preference eligibles—back pay 
provisions of 5 U. 8. C. 652 (b) for 
employees restored to duty following 
unjustified removals or suspensions 
from service are applicable only to 
employees entitled to procedural pro- 
tection of act of Aug. 24, 1912, as 
amended, 5 U. S. C. 652 (a), and of 
sec. 14 of Veterans Preference Act of 
1944, 5 U. S. C. 863, that is, employees 
in classified service and veterans 
I CR ie ntiidininenncencnse 

Wage board employees: 
Conversion from classified positions: 

Reconversion—saved cost-of-living al- 
lowances—cost-of-living allowances 
which were saved to overseas em- 
ployees on conversion of employee 
and position from Classification Act 
position to prevailing rate position, 
pursuant to 5 U. S. C. 1082, do not 
continue to be regarded as part of basic 
compensation on subsequent promo- 
tion of employee from prevailing rate 
position to Classification Act position, 
and, therefore, cost-of-living allowance 
saved on original conversion must be 
deducted from basic rate of compensa- 
tion established under prevailing rate 
position in determining basic rate for 
Classification Act position............ 

Saved compensation—employees who 
continue to occupy wage board posi- 
tions which should have been con- 
verted to Classification Act positions 
prior to Sept. 1955—expiration date 
for conversion actions pursuant to 
5 U. 8. ©. 1082 (7)—are entitled to 
saved salary benefits in 5 U. 8. O. 
1114 note, provided that saved salaries 
do not exceed salary rates in effect for 
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Wage board employees—Continued 

Conversion from classified positiens— 
Continued 

such employees as 6f date of first day 
of pay period which began more than 
12 months after Sept. 1, 1954......... . 
Periodic _step-increases—ad ministrative 
error—administrative error in failing to 
make proper notation so that wage board 
employee would receive periodic step- 
increase on date he became eligible for 
the increase, pursuant to regulations 
which implement 5 U. 8. C. 1082 (7) and 
which do not require any administra- 
tive determination after employee meets 
service requirements, may be retroac- 
tively corrected without violating gen- 
eral rule which prohibits increases in 
compensation based on retroactive ad- 
ministrative determinations. ........... 
Withholding—debt liquidation—persons sub- 
ject to current pay withholding—civilian 
deputy disbursing officers—provisions of 10 
U. 8. C. 2772, under which Secretary of a 
military department may authorize in- 
stallment liquidation of indebtedness, are 
applicable to military as distinguished 
from civilian officers, and, therefore, 
civilian deputy disbursing officer in mili- 
tary department who loses or embezzleg 
funds entrusted to him by disbursing offi- 
cer may not receive any pay until debt is 
i iiiniscncnccnssiceniblacioanuiiatnaindecniniaits 
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(See Meetings) 


CONTRACTING OFFICERS: 


Arbitrary, etc., determinations—fact that at 
time of issuance of invitation which re- 
quired shipment of coal to Korea to be 
made on American flag tramp vessel ton- 
nage transported on foretgn vessels was far 
in excess of that which had moved on 
American vessels made it mandatory, 
under 46 U. 8. C. 1241 (b) which requires 
that at least 50% of gross tonnage of certain 
shipments be carried on American flag 
vessles, to require American vessels, and 
refusal of procuring agency to permit con- 
tractor to use foreign vessel may not be 
regarded as arbitrary determination not in 
MIG O . Wcnecednciccinccsmicece 


CONTRACTS: 


Administrative reports—disputes. (See Con- 
tracts, disputes, conflict between adminis- 
trative report and contractor’s allegations) 

Amounts: 

Estimates—specific lot, job, ete.—an estl- 
mated quantity which ts specified in 
contract for furnishing topographic maps 
of all acreage in designated area and on 
which contractor relies in fixing price 
per acre is merely opinion and does not 
constitute warranty; therefore, in ab- 
sence of evidence of bad faith or fraud on 
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part of contracting officers in determin- 
ing estimated quantity, contractor is not 
entitled to additional amount for in- 
creased costs resulting from acreage less 
a Si dn cdniicinadsindtiwteesen 
Indefinite—contractor’s _liability—under 
contract which provides that stated 
quantities are only estimates and are not 
to be considered as guaranty of exact 
number of items to be furnished, Govt. 
has right to require less than estimates 
and contractor assumes risk of variations 
from estimate so that fact that require 
ments contract has become unprofitable 
due to sharp reduction in quantities 
needed does not justify price adjust 
ment, in absence of evidence that esti 
mates were based on other than best 
information available 
Assignments. (See Set Off. contract pay 
ments, assignments) 
Authority—appropriations—provision in sec. 
609 of Dept. of Defense Appro. Act 1954, 
which makes procurement appropriations 
available for acquisition of releases for 
patent infringements, before suit is brought, 
and which has been codified and enacted 
into positive law as 10 U. S. ©. 2386 is 
express authority under which Dept. of 
Air Force may enter into agreement for 
settlement of claims arising out of patent 
infringements occurring prior to 1953. 
Awards: 
Cancellation: 
Illegal: 

Requirement in invitation for sub 
mission of technical qualification 
information on bidder’s experience 
and background does not justify- use 
of this information for bid evaluation 
purposes but only for determination 
of responsibility of bidder under 10 
U. 8S. C. 2305 and, in absence of 
evidence that low bidder was not 
qualified to perform, award to 
higher bidder based on point system 
established to evaluate technical 
qualification information should be 


Award to other than low bidder on 
basis of experience, superior per- 
formance, financial resources, and 
other factors, in absence of deter- 
mination that low bidder was not 
qualified to perform, is contrary to 
10 U. 8. C. 2305 (b), which requires 
awards to be made to lowest respons- 
ible bidder who is able to meet 
specifications, and makes resultant 
contract legal so that no liability for 
costs or loss of profits is imposed on 


Equal or tie bids—although, in case of tie 
low bids award should be made by draw- 
ing lots, this procedure is not required 
by law and need not be used when it 
would be to advantage of Govt. to do 
otherwise; for example, where illegal 
award was made to one of two bidders 
as result of erroneous freight rate compu- 
tation and proper evaluation of alter- 
nate bids would have indicated that both 
low bids were equal, it would be ad- 
ministratively advantageous to Govt. 
to retain contractor with whom invalid 
procurement had been undertaken and 
award proper contract to him 

Federal aid, grants, etc.—Federal law 
compliance—regulations—although Hill- 
Burton Act, 42 U. 8. C. 291, which 
authorizes grant of Federal funds to 
project sponsors for rehabilitation cen- 
ters does not prescribe method by which 
construction contracts should be award- 
ed, regulations, promulgated pursuant 
thereto, require ‘competitive bidding” 
and “award to the responsible bidder 
submitting the lowest acceptable bid,” 
therefore, project sponsors are required 
to comply with Federal competitive 
bidding system as interpreted by Fed- 
eral courts and accounting officers 

Negotiation. (See Contracts, negotiation) 

Separable or aggregate—deductions for 
combined bids—bidder who, in respouse 
to 2 invitations which permitted bidders 
to offer reduction in case of award of 
both projects, submits low bids with 
different disproportionately large de- 
ductions on basis of erroneous interpre- 
tation that only 1 deduction would be 
taken on award of second contract may 
not have his bids accepted on basis of 
interpretation which is contrary to 
intent of procuring agency and as under- 
stood by other bidders; and acceptance 
of bids on basis of contractor’s subse- 
quent offer to perform at either single or 
double deduction, or in alternative, to 
perform 1 of projects at bid price would 
open way for unscrupulous bidders to 
leave themselves option to decide, after 
opening, amount of their bids 

Small business concerns: 

Advertised procurement statutes: 
Declaration of Congressional policy 
with respect to small business con- 
tained in various procurement stat- 
utes without specific implementa- 
tion similar to that provided in 
sec. 214 of Small Business Act of 
1953, 15 U. S. C. 643, for set-asides 
may not be construed as repealing 
or making inapplicable statutory 
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Advertised procurement stat utes—Con. 
restrictions otherwise applicable to 
advertised procurements so as to 
justify issuance of procurement di- 
rective under which large progress 
payments are offered to small busi- 


Certifications-—Continued 
for reason that prior to award parent 
corporation of contractor had ac- 
quired additional subsidiary, would 
serve no useful purpose after time 
for placing orders under contract has 


ness concerns in formally advertised CG siiwsiciintndinitnciindavantecein 679 
competitive procurement eoa-------- 268 Progress payment incentive—procure- 
Set aside for exclusive award to small ment directive under which larger 
business concerns of portion of con- progress payments are offered to small 
struction contracts authorized pur- business concerns creates potential 
suant to Housing Amendments inequality among bidders and Is, there- 
(Act) of 1955 would be contrary to fore, invalid as applied to formally ad- 
nn a (b) — 42U.8. - fs = vertised proeurements................ 268 
which requires unrestricted ad- 
vertising, consideration of all bids Subcontracting limitation—issuance of 
received from firms qualified by administrative regulation which 
experience and financial responsi- would preclude small business con- 
bility, and award to lowest accept- tractors under set-aside procurements 
a: 71 from subcontracting with large busi- 
Outthestions: ness firms would be in consonance with 
Geunbieieetaies spirit and intent of statutes affecting 
Small business competency certifica- small business participation in Govt. i 
tions which are made conclusive IIIA. -onnnnnereneronenvesceqonons os 
on procurement officers of Govt. Supplies and services v. construction—in 
by sec. 213 of Small Business Act view of fact that sec. 214 of Small 
of 1953, 15 U. S. C. 642, are final Business Act of 1953, 15 U. S. C. 643, 
only with respect to capacity or which relates primarily to utilization 
credit of bidder and are not con- of potential productive capacity of 
trolling where bidder is deter- plants operated by small business 
mined not to be qualified for concerns, refers specifically to ‘‘con- 
other reasons, such as lack of tracts for supplies and services,” 
integrity; consistent record of “contracts for research and develop- 
default under prior contracts; not ment,” and to furnishing of “‘ma- 
manufacturer or dealer; debar- terials,” “supplies” and “‘equipment” 
ment under Walsh-Healey or there is doubt as to its application to 
Davis-Bacon Acts.............-.. 676 construction contracts authorized pur- 
Acceptance by procurement agency suant to Housing Amendments (Act) 
of small business certificate which Of 1955.....-.------------------------= 271 
is valid at time set-aside award is Withdrawal of set-aside—readvertise- 
made and is based on information ment of procurement and withdrawal 
which is correct at time requested of small business set-aside after plan- 
is required by law and regulation ned producer no longer qualified as 
(15 U. 8. C. 642 (b) and sec. 1-703 small business and evaluation of bids 
of Armed Services Procurement revealed price differential of approxi- 
ID 6 .ncntinbtistinincninmenn 679 mately 10% between low small busi- 
Issuance of certificate of competency ness bid and price paid for material in 
to bidder by Small Business Ad- prior procurements plus adjustment 
min., pursuant to 15 U. 8. C. 642, for changes in market were proper 
is conclusive upon contracting actions and fact that prices in courtesy 
officers only as to bidder’s capacity bid of former smal! business firm were 
and credit and, therefore, the fact not revealed to bidders under first 
that low bidder who was deter- invitation does not afford basis to void 
mined not to be responsible award under readvertisement......... 147 
because of unsatisfactory contract To other than lowest bidder: 
performance could have obtained Award of construction contract to other 
certificate of competency is not than low bidder on basis of earlier com- 
material to determination......... 798 pletion date under invitation, which 


Ineligibility prior to revocation—objec- 
tion to small business set-aside con- 
tract which was awarded on basis of 
small business certificate, which was 
not revoked until some time later 


did not include any statement regard- 
ing completion time or that time 
would be considered as evaluation 
factor, is improper and fact that 
specifications required bidders to 
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CONTRACTS— Continued 


Awards—Continued 
To other than lowest bidder—Continued 
furnish completion date is not suf- 
ficient to justify evaluation on any 
basis other than price---......-...--- 
Award of contract by Dept. of Army to 
bidder determined to be low on basis 
of erroneous freight rate computation 

is invalid under 10 U. 8. C. 2305 (b) 

which requires award to be made to 

low bidder; however, with respect to 

any deliveries already made and 

accepted, payment may be made on 

quantum meruit basis for reasonable 

value, not to exceed cost to Govt. 

under low acceptable bid_...........--. 
Other factors considered: 

Air Force procurement instruction 
which was promulgated pursuant to 
formal advertisement for bid re- 
quirements in 10 U. 8. C. 2305 and 
which prohibits contracting officer 
from making awards to other than 
low bidder on basis of factors other 
than price, unless he first determines 
that low bidder is not qualified, is 


proper interpretation of 10 U. 8. C. 


2305 (b) which requires that awards 
be made to responsible bidder whose 
bid conforms to invitation and will 
be most advantageous to U. 8., price 
and other factors considered - ...... .. 
Awards of Govt. contracts are required 
to be made to lowest responsible 
bidder who is able to meet specifica- 
tions, and phrase ‘other factors 
considered”’ in procurement statutes 
may not be construed to broaden 
scope of existing advertising require- 
ments or to introduce new bid 
evaluation criteria in order to permit 
awards to other than lowest bidder 
on basis of experience, superior per- 
formance, financial resources, and 
other factors where low bidder is 
able to meet specifications... ........ 
Award to other than low bidder on 
basis of experience, superior per- 
formance, financial resources, and 
other factors, in absence of determ- 
ination that low bidder was not 
qualified to perform, is contrary to 
10 U. 8S. C. 2305 (b), which requires 
awards to be made to lowest re- 
sponsible bidder who is able to meet 
specifications, and makes resultant 
contract illegal so that no liability 
for costs or loss of profits is imposed 


GB GOR, cdcntcnndetisiecdebssdéece 
Bonds—payment. (See Bonds payment) 
Contingent fees—insurance brokers—re- 


quirement that shipbuilders obtain build 
er’s risk insurance, including war risk in- 
surance, does not make cost of inclusion of 
insurance premiums in bid price brokerage 


Page | CONTRACTS—Continued 


251 


550 


550 


550 


Cost-type—damages—under 


a fee accruing to shipbuilder in violation of 
sec. 1209 (c) of Merchant Marine Act, 1936, 
46 U. 8. C. 1289 (c), when insurance is re- 
quired to be taken out in name of ship- 
builder, owner and U. 8.................. 


Cost-plus: 


Firm price in lieu of—negotiated award on 
on cost-plus-a-fixed-fee basis rather than 
on fixed-price basis after administrative 
determination is made under 10 U. 8. C. 
2306 (a) that cost-plus-a-fixed-fee type 
would be less costly than other methods 
and that it was impractical to secure serv- 
ices of kind or quality required without 
use of this type does not afford legal basis 
for objection to type of contract selected 
and by law, 10 U. S. C. 2310 (b), admin- 
istrative determination is final... .-.---- 

Low fixed fee v low overall cost—negotiated 
cost-plus-a-fixed-fee award to bidder who 
offered low fixed fee rather than to bidder 
who was low on overall basis for reason 
that overall estimate would not bind 
either Govt. or contractor, whereas the 
fixed fee would bind the parties, is in best 
ea 

Subcontracts—statutory procurement re- 
quiremeats—action of prime cost-plus- 1 
fixed-fee contractor who, with approval 
of contracting officer, and after issuance 
of purchase order for article of its own 
manufacture on basis of lowest quotation, 
issued second purchase request contain- 
ing specifications written around its own 
article so that second order could be 
matched with first and eliminate repair 
problems, does not render subcontracts 
illegal as in contravention of statutory 
procurement requirements which are not 
applicable to such subcontracts... .... a 

construction 

contract between Federal Govt. and 

State which obligates Govt. to reim- 

burse State for actual costs, an arbitration 

award representing damages for breach of 
contract due to engineering mistake which 
necessitated change in specifications may 
be administratively determined to be item 
of actual cost for payment under contract-. 


Damages: 


Liquidated: 
Delays: 
Time establishment: 

Inclusion of liquidated damage 
clause which would require inspec- 
tion of items to be furnished for 
overseas use by specified date and 
would further indicate that timely 
compliance was essential to prep- 
aration of timetables for over- 
seas shipments is proper; also, in- 
clusion of liquidated damage pro- 
vision, based on percentage of con- 
tract price applicable to delinquent 
quantity for each day of delay is 
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Liquidated— Continued Excess costs—purchase order—contractor 


Delays—Continued 
Time establishment—Continued 
not objectionable so long as 
amount may not be regarded as 


Liquidated damages for breach of 
terms under contract in which de 
livery date was qualified by word 
“approximately” may not be en- 
forced until specific date on which 
contractor would be bound to 
make delivery is fixed, and, in 
absence of demand for delivery 
having been made prior to date 
contractor made delivery to vessel, 
which was 14 days after approxti- 
mate date specified in contract, 
evidence which shows possibility 
of available space prior to actual 
date of delivery is insufficient to 
support assessment of liquidated 


Assessment of liquidated damages 
on account of rejection of portion of 
material with resulting delivery 
delay against contractor who re- 
ceived award on basis that bid was 
only one meeting Govt.’s full 
quantity requirements rather than 
on basis that other bidders may 
not have met the short delivery re- 
quirements of invitation is im- 


Under invitation which specified de- 
finite date on which supplies were 
to be available for inspection, a 
bidder who did not propose to 
make material available for inspec- 
tion before date specified may not 
be regarded as having received 
award on basis of delivery time 
less than that of any other bidders 
to justify assessment of liquidated 
damages measured on basis of 
difference between price quoted 
by one of other bidders and con- 
tractor’s price for amount of mate- 
rial which was rejected on inspec- 


Excessive—inclusion of liquidated dam- 
age clause which would require in- 
spection of items to be furnished for 
Overseas use by specified date and 
would further indicate that timely 
compliance was essential to prepa- 
ration of timetables for overseas ship- 
ments is proper; also, inclusion of 
liquidated damage provision, based 
on percentage of contract price ap- 
plicable to delinquent quantity for 
@ach day of delay is not objectionable 
so long as amount may not be re 
garded as penalty 


who, after default, was charged excess 
repurchase costs under purchase order 
which did not contain ‘‘disputes” clause 
is, nevertheless, liable for excess costa 
under common law remedy for damages 
sustained as result of breach of contract. 


Procurement from another source: 


Excess cost liability: 

Contractor who, after failing to furnish 
supplies meeting specifications on 
delivery date and after failing to 
agree to revised delivery schedules 
for replacements, was advised that 
contract termination provisions 
would be invoked may not have 
sustained the allegation that can- 
cellation was unjustified or arbi- 
trary, and, inasmuch as repurchase 
was made 16 days after date of 
termination from second lowest 
bidder on original invitation to bid 
and at same price offered originally 
by that bidder, Govt. may be con- 
sidered to have acted properly, and 
excess costs are chargeable to de- 
faulting contractor 

Evidence which shows that failure of 
Govt. to timely issue letters of com- 
mittment under Federal Supply 
Service contract contributed to de- 
fault of small business contractor 
who is charged with excess costs 
incurred by Govt. in procurement 
of required items from another 
source affords contractor basis for 
meritorious defense to damage claim; 
therefore, further efforts to enforce 
claim are not justified and amounts 
withheld for application to con- 
tractor’s debt may be released 


Deliveries: 
Defective supplies, etc.—breach of war- 


ranty. (See Contracts, warranties, 
notice of breach) 


Delays: 


Damages. (See Contracts, damages) 

Supplier default—delay by contractor 
due solely to default of supplier in 
failing to furnish material which is in 
short supply and necessary in manu- 
facture of equipment needed by Govt. 
may be determined to be delay arising 
out of causes beyond control and with- 
out fault or negligence of contractor 
and, therefore, excusable under con- 
tract containing provision that author- 
izes extensions of time for delays be- 
yond control and without fault of 
contractor, including defaults of sub- 


Disputes: 
Conflict bet ween ad ministrative report and 


contractor’s allegations—in cases of dis- 
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CONTRACTS—Continued 
Disputes—Continued 
puted questions of fact between con- 
tractor who alleges that equipment 
furnished was damaged by Govt. han- 
dling and administrative agency report 
which indicates that damage did not 
occur while equipment was in Govt.’s 
possession, it is long established rule of 
GAO to accept administrative report 
in absence of evidence sufficiently con- 
vincing to overcome presumption of 
correctness of report 
Failure to follow administrative proce- 
dure—failure of contractor to refer to 
contracting officer a dispute concerning 
extra expenses incurred in replacement 
of equipment to conform with specifica- 
tions as required by contract disputes 
clause precludes contractor from re- 
covering on claim 
Duration—term of years—contract which 
requires city to furnish water to Federal 
installation for 20 years in consideration 
for construction of filter plant with Federal 
funds, pursuant to statute specifying that 
water was to be supplied at rates which 
would amortize construction costs not later 
than 30 years, may not be regarded as 
terminated if complete amortization is 
accomplished prior to 20-year term in 
absence of contract termination or modi- 
fication provision; and, even though in- 
creased costs and other factors are operat- 
ing to disadvantage of city, there is no 
legal basis for payment of rates in excess 
of those stipulated in contract during 
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against Govt.; therefore, contracting 
agency may not assess contractor for value 
of scrap on hand at time of completion of 
contract 


Costs greater than contemplated—contract 
which requires city to furnish water to 
Federal installation for 20 years in con- 
sideration for construction of filter plant 
with Federal funds, pursuant to statute 
specifying that water was to be sup- 
plied at rates which would amortize 
construction costs not later than 30 years, 
may not be regarded as terminated if 
complete amortization is accomplished 
prior to 20-year term in abscence of con- 
tract termination or modification provi- 
sion; and, even though increased costs 
and other factors are operating to dis- 
advantage of city, there is no legal basis 
for payment of rates in excess of those 
stipulated in contract during 20-year 


Fixed price—performance impossibility— 
contractor who, pursuant to experi- 
mental and development undertaking, 
executed negotiated fixed-price contract 
rather than cost-reimbursable type con- 
tract after assuring contracting agency 
that he could meet specification weight 
requirements, which were subsequently 
relaxed to permit acceptance of model as 
ultimately offered, is not entitled on 
basis of alleged impossibility of meeting 
original weight limitation to amount 
greater than fixed price_.............. . 
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642 Labor stipulations—Davis-Bacon Act—mini- 


Federal supply schedule—commitment letter mum wage deter minations—erroneous de- 


issuance requirement—evidence which 
shows that failure of Govt. to timely issue 
letters of commitment under Federal Sup- 
ply Service contract contributed to default 
of small business contractor who is charged 
with excess costs incurred by Govt. in pro- 
curement of required items from another 
source affords contractor basis for meri- 
torious defense to damage claim; therefore, 
further efforts to enforce claim are not 
justified and amounts withheld for appli- 
cation to contractor’s debt may be re- 


termination as requiring modification— 
although correction of inadvertent errors in 
prevailing wage schedules determined pur- 
suant to Davis-Bacon Act, 40 U. S. C. 276a, 
does not automatically authorize change in 
contract price, contract amendments or 
change orders may be made in accordance 
with price adjustment provisions of par- 
ticular contracts involved; however, fact 
that minimum wage rates may be raised in 
process of correction does not necessarily 
mean that performance is made more ex- 
pensive or that contractor is entitled in 


Final settlement date. (See Bonds, payment, 
final settlement date) 

Freight charges—port charges. (See Vessels, 
charters, port charges) 

Government property—scrap, etc., liability— 


every case to additional compensation... 
Leases. (See Leases) 
Mistakes: 
For errors prior to award. (See Bids, mis- 
takes) 


clothing manufacturing contract which in- 
cludes in bid schedule provision relieving 
contractor of liability for return of scrap or 
waste from Govt-furnished materials and 
includes in mimeographed form made part 
of general provisions requirement that 
contractor account for waste materials is 
ambiguous and, in absence of evidence of 
actual intent of parties, must be construed 


Contracting officers’ error detection duty— 
price variances—contractor who, after 
award of contract for furnishing 2 types 
of paint under different specifications, 
alleges error insofar as his prices for both 
types were inadvertently based on same 
specifications and, therefore, identical, 
and who submits worksheets showing 
that raw material cost is greater than his 
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CONTRACTS— Continued 
Mistakes—Continued 
bid on those items has established that 
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bona fide error was made and that con- 
tracting officer, having knowledge that 
all other bidders quoted higher, rather 
than identical prices on paint for higher 
grade specifications, should not have ac- 
cepted bid without verification 
Correction—evidence—contractor who, up- 
on request for verification of bid errors, 
presents evidence to show that one of 
eomponent prices contributing to unit 
bid price for one item was transposed 
may be allowed price adjustment which 
will not change standing as low bidder; 
however, on basis of evidence which 
shows that error in second item was due 
to omission of component steps and 
prices, price adjustment to include fac- 
tors which were not intended at time 
bid was made may not be authorized... 
Mutual—performance impossibility—where 
both parties to fixed-price contract were 
aware, prior to award, that considerable 
amount of experimenta) work was neces- 
sary in order to perfect model complying 
with minimum requirement of specifi- 
cations, fact that weight limitation had 
to be subsequently relaxed to permit ac- 
ceptance of model ultimately offered 
may not be regarded as mutual mistake 
or misapprehension of fact to entitle con- 
tractor to amount greater than price 
Price adjustment: 
To next low bid: 

Price adjustment due contractor who, 
after award, has established that 
bona fide error was made in his bid 
and that intended bid price exceeds 
that of next lowest bid, {is limited 
to amount which may not exceed 
OS BO BIR nccinniticetintinanniins 

Under contract which was awarded, 
without knowldege of patent am- 
biguity in payment terms, on basis 
of total price less prompt payment 
discount, although contractor in- 
tended price to be net and has sub- 
stantiated intended net price, pay- 
ment after delivery is limited to 
reasonable value of material not to 
exceed next lowest correct bid, and 
contractor, after proving that dis- 
count was not intended, may not 
recover discount upon Govt.’s fail- 
ure to make prompt payment 
Small business awards—when cor- 

rection of obviously erroneous con- 
tract prices quoted by contractor 
in total small-business-set-aside 
award would result in some of 
prices being higher than those 
quoted by other bidders—includ- 
ing large business suppliers whose 
bids were not invited—contract 


239 


To next low bid—Continued 
priees may be increased to in- 
tended price, not to exceed amount 
of next low bid, less discount, re- 
ceived on each item from small 
business source of supply. 


Verification prior to allegation of error: 


Contracting officer’s responsibility—con- 
tracting officer who, after advising low 
bidder that bid is considerably lower 
than next lowest bid, receives unequiv- 
ocable confirmation of bid has ful 
filled responsibility for ascertainment 
of correctness of bid and subsequent 
allegation by contractor, after award, 
of error in bid price due to mathematt- 
cal and typing mistakes does not afford 
basis for modification of contract 

Preaward survey—preaward survey con- 
ducted at low bidder’s plant to de- 
termine his ability to fulfil) contract 
cannot be regarded as including vert- 
fication of bid to preclude subsequent 
establishment of error resulting from 
a misprint in specifications. 

Time for confirmation—low bidder who 
was awarded contract two days after 
receiving mailed request for verifica- 
tion of bid prices, and before his letter 
alleging errors was received by con- 
tracting agency, may not be regarded 
as having been allowed reasonable 
time for confirmation of bid, not- 
withstanding administrative conten- 
tion that procurement was urgent.... 


Modification: 


Facilitation of war effort—administrative 
determination—crude oil sales contracts 
which were awarded to several inde- 
pendent refiners and which have become 
unprofitable because of change in mar- 
ket situation may not be modified gratul- 
tously when head of contracting agency, 
under Title II of First War Powers Act, 
50 U. 8. C. 611, determined that there is 
not sufficient basis to consider that such 
action would facilitate national defense; 
therefore, established rules of law, that 
officers of Govt. have no authority to 
modify contracts without consideration 
and that supervening events which ren- 
der contract performance less profitable 
do not justify excusing performance or 
adjusting price, are for application 


Minimum wage revisions. (See Contracts, 


labor stipulations, Davis-Bacon Act, min- 
imum wage determinations, erroneous 
determination as requiring modfication) 


Negotiation: : 
Administrative determination—negotiated 


award on _ cost-plus-a-fixed-fee basis 
rather than on fixed-price basis after 
administrative determination is made 


532 
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under 10 U. 8. C. 2306 (a) that cost-plus- 
a-fixed-fee type would be less costly than 
other methods and that it was impracti- 
cal to secure services of kind or quality 
required without use of this type does 
not afford legal basis for objection to type 

of contract selected and by law, 10 

U. S. C. 210 (b), administrative deter- 

mination is final 

Award on revised proposal—low bidder on 
initial negotiation—rejection of lowest 
proposal received in initial round of 
negotiated procurement conducted pur- 
suant to 10 U. S. C. 2304 (a) (16) because 
of receipt of lower proposal received from 
late offeror and award to another con- 
cern on basis of lowest proposal received 

On resolicitation after receipt of revised 

proposals from all participating sources 

do not provide any basis for objection to 
procurement procedure, where negotia- 
tions are conducted to best advantage to 

Govt., award is made to supplier making 

best final proposal and there is no evi- 

dence of any violation of Armed Services 

PUOCUIORIIRE TREG socsincnacesncacucene dine 

Impracticabie to obtain competition: 

After proposals for preparation of techni- 
cal manuscripts were received from 16 
responsible firms and evaluated on 
basis of price, practicability of com- 
petitive procurement has been con- 
clusively demonstrated and a nego- 
tiated award under 10 U. 8. C. 2304 (a) 
(10), which authorizes exception to 
formal advertising upon administra- 
tive determination that it is impracti- 
cable to obtain competition, is 
improper 

Examples of negotiated procurements in 
para. 3-210.2 of Armed Services 
Procurement Reg. for use under 10 
U. 8. C. 2304 (a) (10) when it is im- 
practicable to obtain competition may 
only be used after lack of competition 
has been established 

Amendment of negotiated aircraft 
maintenance contract to include 
related maintenance work which had 
been performed previously under 
contract awarded pursuant to formal 
advertising for competitive bids is not 
improper under authority for negotia- 
tion of contracts where it is impossible 
to obtain competition in 10 U. 8. C. 
2304 (a) (10), which includes situations 
where as here military department has 
determined that it would not be 
practical or feasible to make award 
pursuant to advertised procurement, 
in view of more efficient and economi- 
cal “package” concept of having all 
maintenance and related services 


Impracticable to obtain competition—Con. 
performed by one contractor at each 
installation 

Standardization and _ interchangeability 

determination—standardization of fork 
lift truck specifications for purpose of 
limiting items in supply system to save 
on cost of preparation of technical man- 
uals, to eliminate initial repair part 
purchases, to reduce repair parts in stock 
and in storage and ultimately to increase 
combat efficiency in maintenance pipe- 
line was proper; and negotiated procure- 
ment of such fork lift trucks and parts 
which were for use overseas for rep]ace- 
ment of existing, in use, equipment 
under 10 U. 8S. C. 2304 (a) (13) which 
permits procurement without advertis- 
of technica) equipment whose standardi- 
zation and interchangeability of parts is 
necessary in public interest, was prop- 
erly negotiated procurement under law. 


Offer and acceptance: 


Method of submission—low bidder who, 
after submitting bid bond and letter 
indicating total prices in sealed envelope 
as required by invitation, places on table 
before bid opening board, without 
explanation, a completely executed bid 
may be regarded as having communt- 
cated valid offer and, inasmuch as there 
is not apparent any possible advantage 
which low bidder could have obtained 
by manner of submission of bid, it may 
be considered for award 

Mutuality—in reply to telegraphic inquiry 
from Portland, Oreg., Comm. of Public 
Works concerning whether dockage and 
service charges against vessels loading at 
West Coast ports would be considered in 
vessel charters for coal shipments to 
Korean ports, information that “port 
charges which are assessable by tariff to 
vessel and not the cargo will be pro 
tected”’ may not be regarded as offer by 
Govt. to pay such charges, and subse- 
quent action of Commission in refraining 
from collecting charges from vessels did 
not create actual or implied obligation 
on U. S. to pay such charges 

Oral quotations and purchase order tssu- 

ance—although the question of whether 
{issuance of purchase order in response to 
oral quotation or use of request for quo- 
tation form (DD Form 747) creates a 
valid, effectively binding contract or is 
merely offer which must be accepted 
either by express consent of offeror or 
by performance is matter for determina- 
tion from not merely words used but 
from intent of parties and circumstances 
surrounding transaction, no objection 
will be made in several cases to correction 
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when interests of Govt. clearly re- 
quire them, and, when required, the 
terms of invitation should state 
specifically (1) that bid will be con- 
sidered to be qualified by sample so 
that if sample does not conform to 
specifications bid will be nonrespon- 
sive and that bid unaccompanied by 
sample will be unqualified under- 
taking to perform in strict accord- 
ance with specifications; or (2) that 


Bidder who submits descriptive litera- 
ture, which does not conform to 
specifications, and also information 
that he had previously furnished 
similar (but not identical) articles as 
subcontractor under procurement 
which was not in complete con- 
formance with current specification 
may not have mandatory descriptive 
literature requirement waived nor 
bid considered for award on basis of 


CONTRACTS — Continued Page | CONTRACTS—Continued Page 
Offer and acceptance —C ontinued Specifications— Continued 
of mistakes in price quotations submitted Confor mability of equipment, etc., offered— 
on request for quotation form (DD Form Continued 
747) prior to formal acceptance of pur- Samples deviating from specifications— 
chase order, provided procurement Continued 
personnel are given explicit instructions sample is integral part of bid and 
in future that use of request for quota- failure to submit prior to bid opening 
tion form and issuance of purchase order will result in rejection. ............. 845 
will not constitute effective acceptance Under invitation for bids which re- 
ecicta bi hbasetanaedsinn “Gee quires submission of samples of 
Performance—impossibility. (See Contracts, cloth for heat protection suits, bid 
increased costs, fixed price, performance accompanied by sample which does 
impossibility) not meet specification requirements 
Privity--third parties—Govt. drilling con- must be considered as qualified by 
tractor who, after execution of stock trans- sample and is required to be rejected 
fer agreement to insure availability of as nonresponsive, and, even though 
funds for performance of mining and ex- there is only one available source of 
ploration work, made payment, in con- supply for cloth meeting specifica- 
sideration of release, to third party, who tions, this fact could not necessarily 
had loaned money on account of debts to preclude possibility of bidder at- 
subcontractor in return for stock, may have tempting to use noncomplying 
such settlement regarded as allowable item Rs. sick hears 745 
of cost under contract notwithstanding Subsequent offer to meet specifications— 
lack of privity between contractor and bid for construction of military hous- 
SE a, dana nntinntaneddibiddn dpe ee 332 ing units which provides only approxti- 
Reformation. (See Contracts, modification) mately 30% or less of storage space 
Sales. (See Sales) required by specifications and for 
Specifications: type of plywood siding not specifically 
Ambiguous—clothing manufacturing con- related to requirements is qualified 
tract which includes in bid schedule pro- bid containing deviations which go to 
vision relieving contractor of liability for quality of structures and cannot be 
return of scrap or waste from Govt- waived by contracting officer, and 
furnished materials and includes in neither note appended to bid in which 
mimeographed form made part of general bidder offers to make any reasonable 
provisions requirement that contractor changes nor letter received after open- 
account for waste materials is ambiguous ing in which bidder offered siding 
and, in absence of evidence of actual meeting specifications may properly 
intent of parties, must be construed be considered.............---cceseveseeee 757 
against Govt.; therefore, contracting Descriptive data: 
agency may not assess contractor for Evaluation: 
value of scrap on hand at time of com- Under invitation which requires sub- 
pletion of contract...........----------- 249 mission of bids on basis of either 
Amounts. (Sce Contracts, amounts) descriptive literature or on basis of 
Changes, revisions, etc.: previously supplied product, waiver 
of descriptive literature submitted 
Advertising compliance. (See Advertis- by low bidder after evaluation indi- 
ing, necessity of nonnecessity, specifi- cates that data did not conform to 
cation changes) specifications and award on alternate 
Time for consideration. (See Bids, time basis of evidence of having previ- 
extension for submission, amended ously supplied same product as 
invitation) subcontractor would be considera- 
Conformability of equipment, etc., offered: tion of new bid after opening and 
Samples deviating from specilications: prejudicial to other bidders in 
In the drafting of invitations for bids, violation of competitive bidding 
samples should only be requested CII. . cncascdecntndsdlésdecdhicce 645 
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Evaluation—Continued 








specification variations without pre}- 
udice to rights of other bidders... .. 
Descriptive literature submission re- 
quirement in invitation which spe- 
cifically provides that mnoncom- 
pliance with requirement would 
result in rejection is substantiv. 
requirement which cannot be waived 
for one bidder after opening without 
prejudicing rights of other bidders... 
Previous production information sub- 
mitted by bidder with required 
descriptive literature pursuant to 
invitation which required bidders 
to include with descriptive literature 
“general experience and background 
on similar projects” and which also 
permitted them to submit similar 
procurement production experience 
as alternative to submission of 
descriptive literature ts for considera- 
tion as part and parcel of descriptive 
literature rather than as alternative 
evaluation election ................. 
Word “‘failure” in invitation provision 
which requires rejection of bids for 
failure to furnish descriptive litera- 
ture connotes omission to furnish 
material rather than failure of 
descriptive literature to comply 
with specifications................- 
Failure to incorporate in contract—under 
invitation which requires submission 
of descriptive data and under contract 
which does not incorporate descriptive 
data but merely requires furnishing 
of equipment of any reputable manu- 
facturer provided specifications are 
met, award to low bidder who submits 
descriptive data of particular manu- 
facturer but who intends to furnish 
equipment of another manufacturer 
results in valid contract, and con- 
tractor is not required to furnish 
equipment of same manufacturer as 
that illustrated in descriptive data 
but only equipment of reputable 
manufacturer provided it meets 
SDCIERUIIG oo cinodnctsscdsocuceesce 


Deviations: 


Brochure inadvertently submitted: 
Although unsigned brochure which 
was inadvertently submitted with 
low bid and which contains provi- 
sions modifying legal obligations of 
parties contrary to invitation must 
be considered as part of bid, the 
bidder’s overall offer to comply with 
specifications, notwithstanding devi- 
ations, cures deviations and renders 
bid responsive..... ethaditieennatnne 
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Specifications— Continued 
Deviations—Continued 
Brochure inadvertently submitted-Con. 

Low bidder who submitted with bid 
unsigned brochure containing pro- 
visions modifying legal obligations 
of parties contrary to invitation 
but who, prior to award, presented 
sworn evidence showing that bro- 
chure was inadvertently included 
by clerk contrary to instructions 
may have bid corrected to eliminate 
provisions at variance with invita- 
tion and considered for award...... 

Informal v. substantive: 

Descriptive literature submission re- 
quirement in invitation which 
specifically provides that noncom- 
pliance with requirement would 
result in rejection is substantive 
requirement which cannot be waived 
for one bidder after opening without 
prejudicing rights of other bidders_- 

Informalities and minor irregularities 
in bids which may be waived by 
contracting officers are those of form 
and not of substance, or of some 
immaterial and inconsequential de- 
fect in or variation of bid from exact 
requirement of invitation........... 

Evaluation factors—requirement in invi- 
tation for submission of technical quali- 
fication information on bidder’s expe- 
rience and background does not justify 
use of this information for bid evaluation 
purposes but only for determination of 
responsibility of bidder under 10 U. S. C. 
2305 and, in absence of evidence that 
low bidder was not qualified to perform, 
award to higher bidder based on point 
system established to evaluate technical 
qualification information should be 
CUI. nccnsimrncncigtinamabuaiiiineied 

Evaluation on basis other than invitation: 
Award of construction contract to other 

than low bidder on basis of earlier 
completion date under invitation, 
which did not include any statement 
regarding completion time or that time 
would be considered as evaluation 
factor, is improper and fact that speci- 
fications required bidders to furnish 
completion date is uot sufficient to 
justify evaluation on any basis other 
CE BE cneinececcanenuncectanstemnn 
Invitation which requires bidders to ac- 
company their bids with sufficiently 
detailed plans and descriptive data to 
enable contracting agency to ascertain 
interpretation bidder was placing on 
general requirements is in effect per- 
mitting each bidder to draft his own 
specifications and to submit bid price 
based on plans and descriptive data 
rather than on strict compliance with 
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CONTRACTS— Continued Page | CONTRACTS—Continued Page 
Specifications—Continued Specifications— Continued 
Evaluation on basis other than invita- Failure to furnish something required— 
tion— Continued Continued 
specifications and is, therefore, con- 27-day period after opening of bids 
trary to competitive bidding system, justifies rejection of bid as nonre- 
which requires definiteness in drafting sponsive, and award to second low 
of specifications and notice to bidders, bidder who furnished required bid 
in advance of bid opening, of factors bond will not be objected to even 
to be considered in evaluation of even though there is considerable 
I ich itt n cuddle sddicitccces 479 difference between bid prices of low 
Failure to furnish something required: bidder and second low bidder-..-... 782 
Addenda acknowledgment—low bid- Drawings, samples, etc.: 
der’s letter bid which is ambiguous Low bid which was rejected because 
and does not refer to invitation amend- bidder failed to submit samples and 
ment which might affect price offered because bid contained condition that 
by bidder should be disregarded in prices included furnishing and in- 
making award................--.----- 785 Stallation of equipment on ‘“‘all or 
Adereate anit prices on tanp-com tant none” basis, although invitation not 
Sine aalie tension Which Te only permitted consideration with- 
out samples for bidders who, like low 
ae pees quteinn Se come bidder, had previously furnished 
plete performance and specifically pro- a 
vides that unit prices requested on satisfactory equipment conforming 
alternate items of work would not be to same apecifentions, but 416 net 
considered in evaluation of bids, but preclude all or none bids for specified 
; definite quantities, was definite, 
would be basis for subsequent price 
complete and responsive bid which 
adjustment in event items of work should have been accepted, ond 
should be more or less than amount of ek th wee Gen Sol bidder 
work shown on drawings and specifica- ee ae ? ; 814 
tions, unit prices are not essential part should canceled fetes 
of bid so that failure on part of 2 low an the arene = ne we aon 
bidders to submit unit price on one of ee ae ae 
alternate items does not make bids quire them, and, when required, the 
nonresponsive to invitation. ...--..-.- 529 terms of invitation should state 
Bid bond: specifically (1) that bid will be con- 
Proposed provision in timber sales in- sidered to be qualified by sample so 
vitations to effect that award will be that if sample does not conform to 
withheld from high bidder who fails specifications bid will be nonrespon- 
to submit required bid deposit until sive and that bid unaccompanied 
it is determined whether any of by sample will be unqualified under- 
other bidders, who meet deposit re- taking to perform in strict accord- 
quirement, would be willing to ac- ance with specifications; or (2) that 
cept award at high bid price is con- sample is integral part of bid and 
ditional rejection depending on failure to submit prior to bid opening 
actions of other bidders and is legally will result in rejection... ......-..--. 815 
invalid under competitive bid pro- Information—submission of supplemen- 
cedures, which require acceptance tal data after opening by low bidder 
or rejection based on bid submission pursuant to invitation which specifi- 
and on relative standing as to price cally provides that technical informa- 
at time of opening. __..........___-- 293 tion and data will not become part of 


Whether failure of bidder to furnish 
bid deposit requires rejection of bid 
or is informality which may be 
waived depends on facts and cir- 
cumstances of particular situation so 
that no hard and fast rule can be 


bid and will be used solely to pre- 
determine compliance with specifica- 
tions is not regarded as permitting 
bidder to change his bid after opening, 
and bid does not have to be rejected 
as defective because original informa- 


tion and data were incomplete_....... 143 

Minimum needs requirement—although 

Govt. agencies ordinarily purchase coal 

on heat-unit basis rather than on basis 

of weight only, this procedure is not 

required by statute, and administrative 

determination to purchase coal meeting 

minimum standards specified in invita- 

tion for bids on price per ton basis does 

not afford basis for objection............ 368 


applied; however, generally, such 

deviation may be waived when it is 

in interest of Govt. and bidder’s 

failure to provide bid guarantee does 

not involve lack of financial ability.. 293 
Failure of low bidder to submit bid 

bond with bid as required by invi- 

tation or to furnish bid bond together 

with explanation of delay during 
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Misinterpretation—acceptance effect—bid- 
der who, in response to 2 invitations 
which permitted bidders to offer reduc- 
tion in case of award of both projects, 
submits low bids with different, dispro- 
portionately large deductions on basis 
of erroneous interpretation that only 1 
deduction would be taken on award of 
second contract may not have his bids 
accepted on basis of interpretation which 
is contrary to intent of procuring agency 
and as understood by other bidders; and 
acceptance of bids on basis of contrac 
tor’s subsequent offer to perform at 
either single or double deduction, or in 
alternative, to perform 1 of projects at 
bid price would open way for unscrupu- 
lous bidders to leave themselves option 
to decide, after opening, amount of their 


Equipment modification for ovroader 
competition—procurement _specifica- 
tion for cotton twine for mail tying 
machines which cannot be efficiently 
used with jute twine without modifi- 
cation is not restrictive of competition. 

Particular make—action of prime cost- 
plus-a-fixed-fee contractor who, with 
approval of contracting officer, and 
after issuance of purchase order for 
article of its own manufacture on basis 
of lowest quotation, issued second 
purchase request containing specifica- 
tions written around its own article so 
that second order could be matched 
with first and eliminate repair prob- 
lems, does not render subcontracts 
illegal as in contravention of statutory 
procurement requirements which are 
not applicable to such subcontracts... 

Status—supplies and services v. construc- 

tion—in view of fact that sec. 214 of Small 

Business .ct of 1953, 15 U. 8. C. 643, which 

relates primarily to utilization of potential 

productive capacity of plants operated by 
small business concerns, refers specifically 
to ‘‘centracts for supplies and services,” 

“contracts for research and development,” 

and to furnishing of “materials,” ‘‘sup- 

plies” and “equipment” there is doubt 
as to its application to construction con- 
tracts authorized pursuant to Housing 

Amendments (Act) of 1955. 

Stenographic reporting—bid evaluation fac- 

tors—prices to public—rejection of all bids 

for stenographic reporting services by 
regulatory agency on basis that increased 
bonus offered to Govt. was incompatible 
with public interest and that maximum 
prices for sale of copies to public were 
excessive—factors which could have been 
determined from past experience prior to 
issuance of invitation—would not be bona 


would be served by rejection of bids; 
however, further evidence of express 
determination that high cost to public for 
copies would not serve purpose of statute 
under which agency operated, that 
elimination of bonus would result in 
lower prices, and that reasonableness of 
prices could not be determined in advance 
precludes objection to readvertisement on 
new basis 


Cost-plus. (See Contracts, cost-plus, sub- 
contracts) 

Qualifications subject to administrative 
approval. (See Bidders, qualifications, 
subcontractors, administrative approv- 
al) 

Small business limitation. (See Contracts, 
awards, small business concerns, sub- 
contracting limitation) 


Tax matters—set-off after assignment. (See 


Set-Off, contract payments, assignments, 
tax debt) 


Termination: 


Propriety: 

Contractor who, after failing to furnish 
supplies meeting specifications on de- 
livery date and after failing to agree 
to revised delivery schedules for re- 
placements, was advised that contract 
termination provisions would be in- 
voked may not have sustained the 
allegation that cancellation was un- 
justified or arbitrary, and, inasmuch 
as repurchase was made 16 days after 
date of termination from second lowest 
bidder on original invitation to bid 
and at same price offered originally by 
that bidder, Govt. may be considered 
to have acted properly, and excess 
costs are chargeable to defaulting con- 


Contractor who, after award of contract 
to supply coal to Korea, fails to furnish 
names of American flag vessels on 
which coal was to be shipped, as re- 
quired by invitation and contract, has 
materially breached contract so as to 
justify termination by Govt. 


Warranties: 


Notice of breach—contractor who, 9 
months after delivery, reinspection and 
payment in full, is notified that supplies 
did not conform to warranties in pur- 
chase order may not be regarded as 
having received netice of breach of 
warranty by reason of his presence at 
time of reinspection and 9 months’ delay 
in giving actual notice is so clearly un- 
reasonable under Uniform Sales Act 
which is in effect in state where contract 
was executed and performed as to pre- 
clude Govt. from asserting claim for 
damages for breach of warranty 
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Oral—oral warranty which was given by 
real estate broker, pursuant to instrue- 
tions from Govt. property officer, guar- 
anteeing operating condition of plumb- 
ing, electrical and heating equipment in 
house, before execution of sale contract 
which expressly provides that purchaser 
has examined property and will not 
make any claim agaist seller for any 
deficiency or imperfection in physical 
condition, is without effect to bind 
Govt. for costs of replacing heater which 
was discovered to be defective shortly 
after execution of contract but before 
BERD IE GRRE weccicccccncstcscnsissinie 


CONVENTIONS: 
(See Meetings) 

CORPORATIONS: 
Government: 


Appropriations — obligation — reporting. 
(See Appropriations, obligation, Section 
1311, Supplemental Appropriation Act, 
1955, reporting requirements, contingent 
liabilities) 

Decision effect—although decision that 

allowance of interest on capital advanced 

for urban redevelopment by local public 
agencies as item in gross project cost is 
not authorized either specifically or by 
necessary implication under Title I of 

Housing Act of 1949, 42 U. 8. C. 1450, 

such decision is not binding on Admin- 

istrator of Housing and Home Finance 

Agency because his determinations are, 

by law, final and conclusive; however, 

if he determines that inclusion of interest 
as project cost is necessary, without ob- 
taining legislative authority, GAO under 
reporting responsibility provided by 

Govt. Corporation Control Act, 31 

U. 8. C. 846, 851, would be required to 

bring matter to attention of Congress... 

Federal law applicability: 

Competitive procurement—inasmuch as 
rent for regional office space leased by 
Govt. corporation—wholly owned or 
mixed-ownership—is an administra- 
tive expense, the solicitation for lease 
of space must be advertised in accord- 
ance with requirements of sec. 3709, 
Be. B58 Gu: GO. E, ccacccccccccccsces 

General Services Administration build- 
ing functions—although Federal! Na- 
tional Mortgage Association Charter 
Act, by which corporation status was 
changed from wholly owned to mixed- 
ownership corporation, provides broad 
contract authority, it specifically limits 
corporation’s powers by application of 
Govt. Corporation Control Act and 
Govt. corporation laws generally so 
that laws and regulations relating to 

building functions pérformed by 
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General Services Adm. for Govt. 
agencies, including corporations, may 
be regarded as having been incor- 
porated by reference in Charter Act 
and made applicable to Federal Na- 
tional Mortgage Association 


COURTS: 
Decisions: 
Acceptance as precedent by General Ac- 


counting Office: 

Navy captain who was transferred to 
retired list and advanced to rank of 
rear admiral but who continued on 
active duty may have advancement 
on retired list regarded as conferring on 
him permanent grade of rear admiral, 
in consonance with decision in McCol 
v. U. S., decided Jan. 16, 1957, Ct. Cls. 
No. 137-56, and, therefore, officer who 
served satisfactorily on active duty 
for 2 years as rear admiral is entitied 
to active duty pay and allowances of 
rear admiral (upper half) under 10 
U. S. C. 5507 (e). B-68965, July 19, 
Pe MIG a ncadesccdnnandumasssas 

Conclusion in Grissing case, William 
Sebas.ian Ebinger etal. v. U. S.,Ct. Cls, 
No. 49615, decided Oct. 9, 1957, that 
all active duty performed subsequent 
to transfer to Fleet Reserve and sub- 
sequent to July 1, 1925—except peace- 
time active duty of not more than 2 
months in each 4year period—is 
creditable for increased retainer and 
retired pay under sec. 208 of Naval 
Reserve Act of 1938, 34 U. 8. C. 854g, 
is tenable one and will be followed as 
precedent in settlement of similar 
claims instead of holding that only 
active duty performed during period 
of national emergency declared by 
President was creditable under seo. 
208. 26 Comp. Gen. 804, 32 id. 159, 
modified; 35 Comp. Gen. 339, over- 

In computation of retired pay of mem- 
bers of uniformed services retired for 
physical disability who hold perma- 
nent Reserve grades which are higher 
than temporary grades in which they 
are serving on active duty at time of 
retirement, rule established in case of 
Tracy v. U. S., 136 Ct. Cls. 211, and 
related cases, which authorized com- 
putation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to 
applicability of 4th par. of sec. 15, Pay 
Readjustment Act of 1942, to Reserve 
officers retired for disability but also 
with respect to disability retirement 
pay under sec. 42(d), Career Com- 
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COURTS—Continued 
Decisions—Continued 
Acceptance as precedent by General Ac- 
counting Office—Continued 
pensation Act of 1949 or under 10 
U. 8. ©. 1372. 36 Comp. Gen. 628, 


In view of holding in Tato v. U. S., 136 
Ct. Cls. 651, and Atkins, et al. v. U. S., 
Ct. Cls. No. 473-56, decided Jan. 15, 
1958, that commissioned warrant offi- 
cer is not ‘commissioned officer” 
within meaning of that term as used 
in dual compensation limitation in sec. 
212 of Economy Act of 1932, 5 U. 8. C. 
59a, proper payments of retired pay 
which may be made administratively 
on basis of Tato and Atkins decisions 
to retired commissioned warrant offi- 
eers holding civilian positions will not 
be questioned by accounting officers 
and claims submitted to GAO will be 
Settled on same basis 

Holding in Seagrave v. U. S., 131 Ct. Cls. 
790, that retired pay under Title III 
of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, 10 U. S. C. 1036, is payable from 
date member met age and service re- 
quirements for such pay even though 
application for retired pay is not made 
until some time subsequent to such 
date, will be followed in settlement of 
similar claims. 35 Comp. Gen. 563, 
30 id. 287, 28 id. 321, modified 

Atkins, et al. v. United States. (See Com- 
pensation, double, concurrent military 
retired and civilian service pay, warrant 
officer status) 

Budd o. United States. (See Pay, retired, 
disability, members who served in 
higher rank than at time of retirement, 
payment basis) 

Danielson v. United States. (See Pay, 
service credits, inactive time, on retired 
hist) 

Ebinger et al. v. United States. (See Pay, 
retired, fleet reservists, active duty after 
retirement, service credits) 

Grayson v. United States. (See Pay, re 
tired, advancement on retired list, 
highest temporary grade determinations) 

Grissing case. (See Pay, retired, fleet re- 
servists, active duty after retirement, 
service credits) 

Hedden v. United States. (See Pay, serv- 
ice credits, National Guard, State Na 
tional Guard between 1903-1916) 

MeCell v, United States. (See Pay, re- 
tired, combat citations, rear admirals, 
McColl case application) 

Seagrave 0 United States. (See Pay, re- 
tired, effective date, subsequent applica 
tion effect) 

Tuto v. United States. (See Compensa- 
tion, double, concurrent military retired 


Page | COURTS —Continued 


Decisiona--Continued 
and civilian service pay, warrant officer 
status) 

Travis o. United States. (Sce Pay, service 
credits, inactive time, on retired list, 
retired pay increase purposes) 

United States vo. Plesha, ef al. (See Vet- 
erans, insurance, lapsed commercial 
policies) 

Whitaker v. United States. (See Pay, 
service credits, double time for foreign 
duty) 

Employees—foreign pension acceptance. 
(See Officers and Employees, acceptance 
of foreign presents, emoluments, etc., 
court employees) 

Judgments, decrees, etc.—appropriation ob- 
ligation—liability of St. Lawrence Seaway 
Development Corp. for claims which 
might be submitted to Ct. Cls. is too 
hypothetical in nature to be determined; 
however, it is believed that judgments 
should be recorded as a cost in Corp.’s 
accounts and disclosed in its financial 
statements regardless of whether judgment 
is paid from corporate or noncorporate 
funds so that there is full disclosure of 
cost ef construction of seaway 

Jurors—fees—Government employees—non- 
workdays—full-time as well as part-time 
employees who are compensated under 
Federal Employees Pay Act of 1945, 5 
U. 8. C. 901, and who perform jury service 
on nonworkdays are entitled to retain fees 
received for such service. Decisions ind+ 
cating contrary conclusion are modified... 

CRIMINAL LAW VIOLATIONS: 

Jurisdiction: 

General Accounting Office vo. Attorney 

Generals 

Although determination by Chairman 
of Civil Aeronautics Board as to con- 
tinuing official nature of ceremonial 
flights, in which officers and em- 
ployees and their wives participate as 
guests and at expense of private air 
carriers, will not be questioned in 
exercise of GAO audit, it does not 
appear that such participation is in 
violation of 18 U. 8. C. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. 8.; however, final deter- 
mination concerning interpretation of 
such criminal provision is for Atty. 
Gen. and courts 

In view of fact that 18 U. 8. C. 1914, 
which prohibits Govt. officers and em- 
ployees from receiving any salary in 
connection with their service from 
sources other than U. S., is criminal 
provision and enforceable by Atty. 
Gen. and courts, Comptroller General 
does not have authority to make 
binding determination concerning 
proper interpretation of provision 
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CUSTOM AND USAGE: 
Effect—long established rule that interest 
does not accrue on savings deposits of 


Page | DEPARTMENTS AND ESTABLISH- 
MENTS—Continued Page 
Services bet ween: 


enlisted member of uniformed services after 
date of discharge is for application under 
10 U. 8. C. 1035(c), even though member 
reenlists immediately; accordingly, if mem- 
ber wishes to have deposit continue to 
draw interest after discharge and imme- 
diate reenlistment or after retirement and 
immediate recall to active duty, principal 
and interest must be redeposited in which 
event both principal and accrued interest 
will draw interest 


DECEDENTS’ ESTATES: 


Pay, etc., due military personnel: 

Overpayment liability—travel time pay— 
although under Career Comp. Act of 
1949, as amended by act of July 12, 1955, 
Reserve member of armed services may 
be paid pay and allowances for travel 
time incident to release from active duty 
prior to departure home from last duty 
station, if member dies prior to expira- 
tion of travel time, member’s right to 
pay and allowances ceases on day of 
death and any overpayment should be 
collected from member's estate ---...... 

Will—beneficiary v. ethers—savings de- 
posits with interest thereon due deceased 
member of uniformed services are con- 
sidered as part of ‘“‘the amount found 
due”’ in settlement of deceased member’s 
account within meaning of act of July 12, 
1955, 37 U. 8. C. 361, and therefore pay- 
ment to member’s designated beneficiary 
as provided in act is proper, notwith- 
standing that member had executed will 
bequeathing deposits to relative—not 
not designated beneficiary—in trust for 


Commercial v. Government sources—au- 
thority in 31 U. 8. C. 686 for procure- 
ment of services and supplies from other 
Govt. agencies rather than from com- 
mercial sources on basis of lower cost is 
permissive rather than mandatory; and, 
although practice of military department 
of soliciting bids for laundry services 
from commercial sources and awarding 
contract to another Govt. agency on 
basis of lower prices than those received 
in response to advertisement is within 
administrative discretion of procure- 
ment officers, department has, on basis 
of negligible savings and in line with 
directive requiring use of commercial 
facilities where commercial prices are 
reasonable, discontinued procurement 
of laundry services from other than 
commercial sources 

Performance by other than designated 
agency—use of Dept. of Interior appro- 
priations for promotion of mineral re- 
sources in U. 8., its territories and posses- 
sions to pay expenses incident to assign- 
ment of solid fuels technologist to Amert- 
can Embassy in Europe would not only 
be improper in view of specific area 
limitation in appropriation but, even 
more significant, would be contrary to 
intent of Congress and President as ex- 
pressed in Reorganization Plan No. II 
of 1939, and Foreign Service Act of 1946, 
which centralized in Dept. of State re- 
sponsibility for foreign fact-finding and 
reporting of type here involved for all 
agencies of Govt 


Reimbursement: 
Federal Reserve banks. (See Federal 
Reserve, services by banks to depart- 


his minor daughter 832 
DELEGATION OF AUTHORITY: 
Between agencies—oaths—employees who 


are designated to administer oaths pursuant 
to 5 U. 8. O. 16a may administer oaths 
required by 5 U. 8. C. 16 to individuals 


ments and establishments) 
Moter vehicle pool damage. (See Ve 
hicles, Government, damage, motor 


in Federal agencies other than their own.- 

DEPARTMENTS AND ESTABLISH- 
MENTS: 

Free or reduced rate service acceptance— 


pool vehicles, requisitioning agency 
liability) . 
DISBURSING OFFICERS: 
Agents, deputies, etc.—embezzlement, etc., 


acceptance by Govt. agency as shipper of 
services of foreign freight forwarders free 
of charge or at reduced rates on basis that 
reimbursement for such services would be 
included in ocean freight brokerage fee 
paid by water carrier to forwarder for 
securing cargo for ship constitutes a dis- 
criminatory act under sec. 16 of Shipping 
Act, 1916, 46 U. 8. C. 815, which makes it 
unlawful for forwarders to obtain by any 
unfair device or means transportation by 
water at less than rates or charges other- 
wise applicable; therefore, if agency deter- 
mines that foreign freight services are 
needed, they must be paid for from agency 


debt liquidation—military. (See Pay, 
withholding, debt liquidation) 


Relief: 


Appropriation adjustment—losses which 
are incurred by overseas disbursing 
officers performing disbursing functions 
for other agencies pursuant to authority 
delegated from Dept. of Treasury under 
sec. 4 of E. O. No. 6166, but which cannot 
be related to function of any particular 1 
or more of agencies for which disburse- 
ments are made, are required to be ad- 
justed from current appropriation of 
Dept. of State available for disbursing 
function at time adjustment is made, 
in absence of more specific appropriation 
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DISBURSING OFFICERS—Con. 


Relief—Continued 

for such adjustments; however, in future 
disbursing losses may be considered as 
part of cost of disbursing function and 
considered in determination of reim- 
bursement charges assessed agencies 
using disbursing service 

Death gratuity payments to survivors of 
military personnel. (See Gratuities, six 
months’ death, erroneous payment lia- 
bility) 


DISTRICT OF COLUMBIA: 


Firemen and policemen—retirement—addi- 
tional benefits—applicability—in view of 
definition of members in sec. 12 (k) (1) of 
Policemen and Firemen’s Retirement and 
Disability Act Amendments of 1957 as 
embracing only employees who are or 
were employed on or after effective date of 
the act—Oct. 1, 1957—increased survivor 
annuities as provided in 1957 act are appli- 
cable only where both retirement of mem- 
ber and his death occur on or after Oct. 1, 


License, permit, etc., fees—Federal agency 
Hability—by enactment of sec. 1 (c) of 
District of Columbia Alley Dwelling Act, 
which directed erection of low-rent public 
housing in accordance with laws and regu- 
lations of Dist. of Col., Congress waived 
Federal! Govt.’s immunity with respect to 
compliance with municipal building and 
zoning laws and regulations, and, therefore, 
if it is administratively determined by 
National Capital Housing Authority to be 
in interest of U. 8. to pay permit fees pre- 
scribed by Dist. of Col. for development and 
construction of housing, there is no legal 
objection to payment 


ENLISTMENTS: 


Fraudulent—falsification of age—National 
Guard enlisted member who falsely states 
his age on application for enlistment has in 
effect fraudulent enlistment so that he 
may be paid $25 gratuity authorized in par. 
8, Army Regs. 35-1530, provided that 
member’s unit commander determines 
that he would otherwise be without funds 
to meet his immediate needs and that pay 
order contains notation to that effect 

Mimority—pay, etc., rights—although en- 
listed member of National Guard who was 
released from duty when it was deter- 
mined that he was under 17.years of age 
did not have status during his military 
service entitling him to-accrue pay and 
allowances, he may retain pay and allow- 


FAMILY ALLOWANCES: 

Overpayments—wife’s liability—debt satis- 
faction from current allotments—depend- 
ency allotments which, through adminis- 
trative error, were received by enlisted 
member’s wife after he had directed stop- 
page of “dependency allotment and aa- 
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Page 


thorized class Q allotment for support of 
his children and wife from whom he was 
separated represent debt of wife, and 
administrative adjustment by withholding 
reasonable amount from current allotment 
payments is authorized 


224] FEDERAL CIVIL DEFENSE AD- 


MINISTRATION: 

Contracts—stockpiling—eligibility for loan 
guaranty—in absence of any evidence of 
Congressional intent to exclude civil de- 
fense activities from definition of national 
defense in sec. 702 (d) of Defense Produc- 
tion Act Amendments of 1953, 50 U. 8. O. 
App. 2152, contracts for purchase of equip- 
ment for stockpiling for civil defense may 
be regarded as contracts for national de- 
fense and eligible for guaranty loans under 
50 U.S. C. App. 2153 


FEDERAL NATIONAL MORTGAGE 


ASSOCIATION: 

Authority—although Federal National Mort- 
gage Association Charter Act, by which 
corporation status was changed from 
wholly owned to mixed-ownership corpora- 
tion, provides broad contract authority, it 
specifically limits corporation’s powers by 
application of Govt. Corporation Control 
Act and Govt. corporation laws generally 
so that laws and regulations relating to 
building functions performed by General 
Services Adm. for Govt. agencies, includ- 
ing corporations, may be regarded as 
having been incorporated by reference in 
Charter Act and made applicable to 
Federal National Mortgage Association... 


FEDERAL RESERVE: 


Services by banks to departments and estah- 
lish ments: 
Reimbursement: 

Right of Federal Reserve banks to re 
imbursement for services performed 
for U. S. as fiscal agents is evident 
from annual appropriations to Dept. 
of Treasury for such reimbursement 
and by Treasury’s administrative ex- 
penses act of June 1, 1955, 5 U. 8. C. 


Services rendered by Federal Reserve 
banks in processing postal remittances 
received directly from postmasters ars 
primarily performed for P. O. Dept. 
rather than for Dept. of Treasury and 
act of June 1, 1955, 5 U. S. C. 258a, 
which authorizes Treasury Dept. to 
reimburse Federal Reserve banks for 
services, is limited to payment for 
services performed for that Dept., and, 
therefore, it is responsibility of P. O. 
Dept. to reimburse Federal Reserve 
banks for services rendered to it...... 


FEES: 


Brokerage—freight forwarders. (See Trans 
portation, freight forwarders) 





904 


FOREIGN AID PROGRAM: 
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Page | FUNDS—Continued 


Counterpart funds. (See Funds, counter- 
part) 

Military assistance—contractor protesting 
transfer of property and use of personnel— 
contract which provides for use in produc- 
tion of ammunition of certain Govt-owned 
supplies to become property of Republic 
of China and which reguires use of Govt. 
personnel in administration of contract is 
proper under sec. 102 of Mutual Security 
Act of 1954, which provides for military 
assistance on grant or loan basis and au- 
thorizes assignment or detail of members 
of armed forces and other personnel in 
carrying out purposes of act 


FOREIGN DIFFERENTIALS AND 


OVERSEAS ALLOWANCES: 

Basic compensation determination—post 
salary differential which is payable to em- 
ployees outside of continental U. 8. under 
6 U.S.C. 118h and E. O. No. 10,000 is not 
regarded as part of basic compensation of 
position within meaning of dual compen- 
sation limitation in 5 U. 8. C. 59a, and, 
therefore, a retired officer of uniformed 
services whose retired pay and civilian 
compensation exceeds $10,000 dual com- 
pensation limitation only when post differ- 
ential is included may be paid retired pay 
and receive civilian compensation and 
post differential without violating dual 
compensation prohibition 

Saved compensation—conversion between 
wage board and classified position. (See 
Compensation, wage board employees, 
conversion from classified positions, recon- 
version, saved cost-of-living allowances) 

FOREIGN LAWS: 

Applicability to United States: 

Judicial notice—foreign law which is not 
cited but which is alleged to be basis for 
claim for additional costs incurred inci- 
dent to fixed-price contract is not for 
recognition without specific proof, and 
claims based on general allegation of 
foreign law must be rejected 

Precedence over contracts and statutes— 
even if contractor establishes that under 
foreign law certain claims for additional 
costs in performance of fixed-price 
contract are allowable, the foreign law 
and custom may not take precedence 
over specific terms of contract and over 
specific statutory prohibitions 

FUNDS: 

Counterpart—dollar limitation effect—pro- 
hibition in sec. 104 (j) of Agricultural 
Trade Development and Assistance Act 
of 1954, 7 U. 8S. C. 1704 (j), against use of 
foreign currencies acquired under surplus 
agricultural commodities agreements for 
general use purposes in foreign countries 
without dollar reimbursement, bars use 
of Japanese yen for general use of U. 8. in 
payment of its obligations in Japan and 


earmarking of such currency to finance 
U. S. Information Agency activities in 
absence of specific waiver of application 
of sec. 1415 of Supplemental Appropriation 
Act, 1953, 31 U. 8. C. 724 

Nonappropriated—employee status. (See Of- 
ficers and Employees, status, nonap- 
propriated fund activities) 

Private—deposit with Government officers— 
savings. (See Savings Deposits) 


GENERAL ACCOUNTING OFFICE: 


Decisions: 
Effect on payments prior to decision: 
Prospective effect—in view of misunder- 
sianding which has prevailed over 
use of terms “part-time” and ‘“‘in- 
termittent’”’ in eonnection with dual 
compensation prohibition in act of 
May 10, 1916, 5 U.S. C. 58, recovery of 
compensation which has been paid in 
those cases which are now held to be in 
violation of statute will not be re- 
quired 
Retroactive effect of modifying decision— 
mileage payments which were made 
for use of privately owned automobiles 
by U. S. attorneys and marshals 
within and outside of their designated 
posts of duty without deduction from 
computation of distance of normal 
travel between home and headquarters 
for travel performed during period of 
Aug. 27, 1956, and June 4, 1957—when 
matter was reconsidered and it was 
held that it was within administrative 
discretion to allow mileage without 
deductions—may be waived and col- 
lections refunded provided that 
retroactive application is not extended 
to travel for duty performed en route 
between home and headquarters. ..... 
Finality—although decision that allowance 
of interest on capital advanced for urban 
redevelopment by local public agencies 
as item in gross project cost is not au- 
thorized ejther specifically or by neces- 
sary implication under Title I of Housing 
Act of 1949, 42 U.S. C. 1450, such decision 
is not binding on Administrator of 
Housing and Home Finance Agency 
because his determinations are, by law, 
final and conclusive; however, if he 
determines that inclusion of interest as 
project cost is necessary, without obtain- 
ing legislative authority, GAO under 
reporting responsbility provided by 
Govt. Corporation Control Act, 31 
U. 8. GC. 846, 851, would be required to 
bring matter to attention of Congress_.-.. 
Hypothetical questions—liability of St. 
Lawrence Seaway Development Corp. 
for claims which might be submitted to 
Ct. Cls. is too hypothetical in nature to 
be determined; however, it is believed 
that judgments should be recorded as a 
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GENERAL ACCOUNTING OFFICE GENERAL SERVICES ADMINIS- 
—Continued Page TRATION: Page 
Decisions—Continued Jurisdiction: 
Hypothetical questions—Continued Office space requirements for Government 


cost in Corp.’s accounts and disclosed in 
its financial statements regardless of 
whether judgment is paid from corporate 
or noncorporate funds so that there is 
full disclosure of cost of construction of 


Matters to be submitted— Grayson case— 
any retired pay case considered similar 
to Grayson case, (Grayson v. U. S., C. 
Cls. No. 248-54), which was based on 
particular facts relating to this member’s 
military status, should be submitted for 
advance decision for consideration 
separately on individual merits of each 


Jurisdiction: 


Attorney General o. General Accounting 
Office: 

Although determination by Chairman 
of Civil Aeronautics Board as to con- 
tinuing official nature of ceremonial 
flights, in which officers and employ- 
ees and their wives participate as 
guests and at expense of private air 
carriers, will not be questioned in 
exercise of GAO audit, it does not 
appear that such participation is in 
violation of 18 U. S. C. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. S.; however, a final 
determination concerning interpreta- 
tion of such criminal provision ts for 
Atty. Gen. and courts 

In view of fact that 18 U. 8. C. 1914, 
which prohibits Govt. officers and 
employees from receiving any salary in 
connection with their service from 
sources other than U. 8., is criminal 
provision and enforceable by Atty. 
Gen. and courts, Comptroller General 
does not have authority to make 
binding determination concerning 
proper interpretation of provision 

Bids—competition. (See Bids, competi- 
tive system, General Accounting Office 
jurisdiction) 

Transportation—rate deter mination—in 
settlement of claims for transportation 
charges on Govt. shipments, GAO does 
not determine reasonableness or unrea- 
sonableness of rates, but duty imposed on 
Office by law precludes sanction of public 
funds for payment of freight charges 
based on tariff rates comparable to those 
which have been determined by ICC to 
be unjust and unreasonable, notwith- 
standing that charges accrued on ship- 
ments which were made prior to ICC 
determination 


operations: 

Although Federal National Mortgage 
Association Charter Act, by which 
corporation status was changed from 
wholly owned to mixed-ownership cor- 
poration, provides broad contract au- 
thority, it specifically limits corpora- 
tion’s powers by application of Govt. 
Corporation Control Act and Govt. 
corporation laws generally so that laws 
and regulations relating to building 
functions performed by General Serv- 
ices Adm. for Govt. agencies, including 
corporations, may be regarded as 
having been incorporated by reference 
in Charter Act and made applicable 
to Federal National Mortgage Asso- 
ciation 

Under Reorganization Plan No. 18 of 
1950, all functions of wholly owned 
and mixed-ownership Govt. corpora- 
tions relating to acquisition of space 
in buildings by lease and assignment 
of space in buildings for use by these 
corporations were transferred to Gen- 
eral Services Adm 

Rent limitation exception certification— 
certification authorized to be made by 
Secretaries of Army and Navy under 40 
U. 8. C. 278b to exempt leases for national 
emergency purposes from rent limita- 
tions in 40 U. 8. C, 278 may not be re- 
garded as inconsistent with right to 
acquire space in buildings by lease 
vested in Adm. of General Services by 
subsequently adopted Reorganization 
Plan No. 18 of 1950 so as to be construed 
as function of Adm. of General Services_. 

Lease-Purchase Program. (See Lease-Pur- 
chase Program) 

Motor Pool. (See Vehicles, Government) 

GRATUITIES: 

Fraudulent enlistment—falsification of age— 
National Guard enlisted member who 
falsely states his age on application for 
enlistment has in effect fraudulent enlist- 
ment so that he may be paid $25 gratuity 
authorized in par. 8, Army Regs. 35-1530, 
provided that member’s unit commander 
determines that he would otherwise be 
without funds to mect his immediate needs 
and that pay order contains notation to 
that effect 

Mustering-out pay: 

Reservists’ entitlement prior to depirture 
home—right of Reserve member of 
armed services to mustering-out pay 
under secs. 501 and 502 of Veterans’ Re- 
adjustment Assistance Act of 1952 and 
to pay for accrued leave under see. 4 (¢) 
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GRATUITIES— Continued 
Mustering-out pay—Continued 
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of Armed Forces Leave Act of 1946, only 
arises at time of final discharge from 
active service, and payment of muster- 
ing-out and pay for accrued leave is not 
authorized prior to departure from last 
i isccieniddattemeseininscscee 


Service outside United States: 


Flights beyond three-mile limit: 
Exclusion of service or travel per- 
formed beyond 3-mile limit of U. S., 
incident to change of duty station 
between 2 points in U. 8., for mus- 
tering-out pay purposes is applicable 
to either permanent or temporary 
change of place of duty so that 
officer who performs flight over Gulf 
of Mexico beyond 3-mile limit inci- 
dent to ordered temporary duty at 
Miami and return to permanent 
station in Texas may not have 
flight accepted as _ constituting 
service outside continental U. 8S. for 
mustering-out pay on release from 
I NE ncn ntnididbnes 
Student navigation training flight 
from Texas base over Gulf of Mexico 
to position beyond 3-mile limit and 
return, without landing, constitutes 
service outside continental limits of 
U. 8. as defined in par. 60507, Air 
Force Manual 173-20, to entitle 
Air Force officer to additional $100 
mustering-out payment, under 38 
U.S. C. 1012, on release from active 


Time for filing claims: 

Mustering-out payment claims which 
were not filed prior to July 16, 1956, 
time limitation prescribed in Muster- 
ing-Out Payment Act of 1944, as 
amended by act of July 16, 1952, 38 
U. S. C. 1013, by members who were 
integrated into regular component 
after June 27, 1950, and before July 
ee 

Specific time limitation—July 16, 1956— 
for filing mustering-out pay claims 
prescribed in act of July 16, 1952, as 
amended, 38 U. 8. C. 1013, for members 
of uniformed services who were dis- 
charged or released prior to date of 
enactment must, under established 
rules of statutory construction, prevail 
ever general time limitation for filing 
claims against U. 8. in 31 U. 8. C. 71a, 
and such specific time limitation for 
previously discharged or released 
members may not be extended by sec. 
205 of Soldiers’ and Sailors’ Civil 
Relief Act of 1940, 50 U. 8. C. App. 525 
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475 


Mustering-out pay—Continued 
Without component service after Regular 


commission: 


Acceptance of Regular Army commis- 


sion as first lieutenant by officer who 
is serving on active duty under com- 
mission as Captain, Army of the 
United States, without component, 
does not terminate existing commis- 
sion and fact that officer’s military 
record and report of separation show 
him as being separated on date of ac- 
ceptance of Regular Army commission 
does not in itself alter or change his 
status insofar as existing commission 
in Army of U. S8., without component, 
is concerned and, accordingly, officer 
was not discharged or released for 
purpose of accepting appointment in 
regular service for entitlement to 
ee en 


Acceptance of Regular Army com- 


mission as first lieutenant by officer 
who is serving on active duty under a 
commission as first lieutenant, Army 
of U. S., without component, does not 
terminate existing commission, and 
neither fact that date of rank in 
Regular Army precedes date of rank in 
Army of U. 8., without component, 
nor that orders provided that ap- 
pointment in Regular Army in same 
grade would take precedence over 
Army of U. S. commission forms basis 
to conclude that existing status in 
Army of U. 8., without component, 
was automatically terminated, and, 
accordingly, officer was not discharged 
or released for purpose of accepting 
appointment in Regular service for 
entitlement to mustering-out pay. -.... 


Reenlistment bonus: 
Enlistment in Regular service after short 


period in Reserves: 


For purpose of establishing eligibility of 


enlisted members of Reserve compo- 
nents of uniformed service to reenlist- 
ment bonuses on enlistment in Regu- 
lar service, phrase “extended active 
duty of one year or more’’ as used in 
sec. 207 (b) of Career Compensation 
Act of 1949, 37 U. 8. C. 238 (b), means 
active duty of 1 year or more which 
has not been interrupted by more 
than 90 days between each period of 
active duty and does not require 
continuous active duty of 1 year or 


Reserve enlisted member of uniformed 


service who has made election to 
receive reenlistment bonus under sec. 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 


Enlistment in Regular cervice after short 
period in Reservese—Continued 
208 of Career Compensation Act of 
1949 and who is entitled to elect to 
receive bonus authorized by sec. 207, 
if any, may have period of 60 days 
from Aug. 5, 1957—date of decision of 
Comptroller General—within which 
to make “‘reelection”’ or ‘“‘election.”’._. 
Reserve enlisted member who did not 
elect to be paid reenlistment bonus 
under sec. 207 of Career Compensation 
Act of 1949 when he enlisted on or 
after July 16, 1954—date of amendatory 
reenlistment bonus act—following non- 
continuous active duty of 1 year or 
more without interruption of more 
than 90 days between each period of 
active duty because of erroneous ad- 
minstrative interpretation that act 
required continuous service and who 
was paid bonus under sec. 208 may 
make ‘‘election’’ to be covered by sec. 
207 provided refund of difference, if 
any, between bonus received and that 
authorized by sec. 207 is made. .....--. 
Reserve enlisted member, who was not 
paid reenlistment bonus under sec. 
207 of Career Compensation Act of 
1949 because his Regular service en- 
listment before July 16, 1954—date of 
amendatory reenlistment bonus act— 
did not follow continuous active duty 
of 1 year or more in Reserve component 
and who at time of next enlistment 
elected to receive bonus under sec. 
208, may reelect to be covered by sec. 
207 provided refund is made of, if any, 
difference between bonus received and 
that authorized by sec. 207 of act........ 


Six months’ death: 


Erroneous payment liability: 

Death gratuity which, pursuant to sec. 
301 of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act, is paid to person 
determined by appropriate com- 
mander to be entitled thereto, based 
upon representations of record made 
by deceased serviceman as to his 
marital and dependency status and, 
in absence of information which would 
give rise to doubt as to status, consti- 
tutes good acquittance even though it 
subsequently develops that payee is 
not proper statutory payee, and pay- 
ment would neither impose pecuniary 
liability on disbursing officer nor 
warrant second payment to proper 
person, regardless of whether misrepre- 
sentations were wilful or erroneous.... 

Disbursing officer who makes erroneous 
payment of death gratuity beoause im- 
proper payee was erroneously desig- 
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Six months’ death—Continued 


Erroneous payment liability— Continued 
nated by deceased serviceman’s com- 
manding officer as being person en- 
titled to gratuity would generally be 
eligible for relief under act of Aug. 11, 
1955, if disbursing officer exercised due 
care and made payment in good faith; 
however, each case must be considered 
in light of particular facts involved --. 

Exclusion from Servicemen's and Vet- 
erans’ Survivor Benefits Act of any 
provision authorizing waver of re- 
covery of erroneous death gratuity pay- 
ments precludes GAO from auth riz- 
ing waiver of recovery of erro.eous 
payments and no reduction in number 
of collection letters required by Gen. 
Regs. No. 129 would be justif ei...... 

If death gratuity authorized by sec. 201 
of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act is paid through ad- 
ministrative mistake to person clearly 
not entitled to it when another person 
is clearly entitled to gratuity, gratuity 
should be paid to proper payee, irre- 
spective of recovery of erroneous pay- 
ment and disbursing officer would be 
held pecuniarily liable for improper 
payment even though erroneous payee 
had been determined by appropriate 
commander to be person entitled to 
NEG sv cntccininwminn pebdctipensaenan 


HOLIDAYS: 
Days in lieu of Sunday—Sunday outside 


workweek—employees whose regularly 
scheduled nonworkdays were Sunday 
and Monday during period when holl- 
days of Dec. 24, 1956, and Jan. 21, 1957, 
(both Mondays) occurred are not entitled 
to extra day off for each of holidays on 
basis of administrative designation that 
Monday was in lieu of Suncay within 
meaning of sec. 4 (b) of E. O. No, 10358, 
5 U.S. C. 86 (a) note, which permits desig- 
nation of regular weekly nonworkday in 
lieu of Sunday only when Sunday is 
workday in basic workweek............-. 


Postal Service employees. (See Compensa- 


tion, Postal Service, holidays) 


HOUSING: 
Loans—default—validity of note—denial of 


claim against estate of borrower for unpaid 
balance of loan evidenced by note which 
had been purchased by bank and reported 
for insurance under Title I of National 
Housing Act does not affect validity and 
enforceability of note and, fact that note 
became invalid by reason of lapse of time 
allowed to appeal claim denial, with 
which bank was proceeding according to 
regulations, does not make note ineligible 
for insurance, and reimbursement of loss 
sustained by bank may be made without 
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HOUSIN G—Continued 
necessity of waiving requirement of 24 
CFR 21.2 (a) that note be valid and en 
forceable against borrowers............... 
Urban renewal program—costs—interest on 
capital advances—although decision that 
allowance of interest on capital advanced 
for urban redevelopment by local public 
agencies as item in gross project cost is not 
authorized either specifically or by neces- 
sary implication under Title I of Housing 
Act of 1949, 42 U. 8. C. 1450, such decision 
is not binding on Administrator of Housing 
and Home Finance Agency because his 
determinations are, by law, final and con- 
clusive; however, if he determines that in- 
clusion of interest as project cost is neces- 
sary, without obtaining legislative author- 
ity, GAO under reporting responsibility 
provided by Govt. Corporation Control 
Act, 31 U. 8. C. 846,851, would be required 


to bring matter to attention of Congress... 


HUSBAND AND WIFE: 

Annulments: 

Quartersallowance. (See Quarters Allow- 
ance, commencement and termination, 
annulment of marriage) 

Transportation of dependents of military 
personnel. (See Transportation, de- 
pendents, military personnel, children, 
marital status) 

Widow's entitlement to annuity elected by 
military member. (See Pay, retired, 
annuity elections for dependents, annul- 
ment of widow’s remarriage) 

Divorce—effective date—quarters allowance. 
(See Quarters Allowance, commencement 
and termination, divorce) 

Invalid marriage determination—quarters al- 
lowance. (See Quarters Allowance, com- 
mencement and termination, void mar- 
riages) 

INDIAN AFFAIRS: 

Coal purchases—coal mine owned by Indian 
tribe and operated on royalty basis by 
contractor or lessee employing Indian labor 
may properly be considered as “Indian 
industry” within meaning of 25 U. 8. C. 
47, which grants Sec. of Interior dis- 
cretionary authority to make purchases of 
products of Indian industry on open 


INSANE A* v INCOMPETENTS: 

Military personnel—survivor election op- 
tions. (See Pay, retired, annuity elections 
for dependents, incompetents) 

INSURANCE: 

Contractor's liability beyond usual practice— 
requirement that shipbuilders obtain 
builder’s risk insurance, including war 
risk insurance, which is procurable mainly 
from Govt., is not deviation from normal 
commercial practice and does not transfer 
specific ability of shipbuilder to owner 
for loss of vessel to Govt. so as to be re- 
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garded as procurement of insurance by 
Govt. contrary to principle that Govt. 
must assume its own risks............... 


General rule—requirement that shipbuilders 


obtain builder’s risk insurance, including 
war risk insurance, which is procurable 
mainly from Govt., is not deviation from 
normal commercial practice and does not 
transfer specific liability of shipbuilder 
to owner for loss of vessel to Govt. so as to 
be regarded as procurement of insurance 
by Govt. contrary to principle that Govt. 


must assume its own risks.............. 
Military personnel. (See Veterans, insur- 
ance) 
INTEREST: 


Compound—savings deposits. (See Savings 


Deposits, interest, compound) 


Federal aid to states—matching funds— 


interest on housing advances. (See 
Housing, urban renewal program, costs, 
interest on capital advances) 


Savings deposits by enlisted personnel. (See 


Savings Deposits, interest) 


INTERIOR DEPARTMENT: 
Appropriations. (See Appropriations, In- 


terior Department) 


LANDS: 
Public. (See Public Lands) 
LEASE-PURCHASE PROGRAM: 
Bids at variance with congressionally ap- 


proved estimates—cost variation—a 15 perc- 
ent increase in construction costs in pro- 
posed lease-purchase contract for post office 
building over maximum estimated costs in 
project prospectus which were approved 
by Senate and House Committees on 
Public Works may not be regarded as 
reasonable variation, particularly in view 
of fact that House Committee approval 
was given “subject to cost limitation” in 
prospectus, and, even though there would 
be overall savings in interest and taxes 
under proposed contract as result of re- 
duction of amortization period, this would 
not justify proceeding with more extensive 
project than previously approved...... ie 


LEASES: 
Advertising requirements—corporations—in- 


asmuch as rent for regional office space 
leased by Govt. corporation—wholly 
owned or mixed-ownership—is an admin- 
istrative expense, the solicitation for lease 
of space must be advertised in accordance 
with requirements of sec. 3709, R. 8., 41 


Office space— General Services Administra- 


tion v. agency jurisdiction—under Reor- 
ganization Plan No. 18 of 1950, all func- 
tions of wholly owned and mixed-owner- 
ship corporations relating to the acquisi- 
tion of space in buildings by lease and the 
assignment of space in buildings for use 
by these corporations were transferred to 
the General Services Administration..... 
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LEASES—Continued Page| LEAVES OF ABSENCE—Continued Page 
Rent—limitation—national emergency ex- Annual—Continued 
emption—certification authorized to be ant to either mandate of CSC or ad- 
made by Secretaries of Army and Navy ministrative action, to compensation and 
under 40 U. 8. C. 278b to exempt leases for recredit of leave, subject to maximum 
national emergency purposes from rent accumulation restriction in Annual and 
limitations in 40 U. 8. C. 278a may not be Sick Leave Act of 1951_................. 160 
regarded as inconsistent with right to Service credits—nonappropriated fund em- 
acquire space in buildings by lease vested ployees—since employees of Army and 
in Adm. of General Services by subse- Air Force Motion Picture Service—non- 
quently adopted Reorganization Plan No. appropriated fund activity—are not 
18 of 1950 so as to be construed as function subject to Civil Service Act, Civil 
of Adm. of General Services.............. 443 Service Retirement Act, Classification 
LEAVES OF ABSENCE: Act of 1949, or Annual and Sick Leave 
Annual: Act of 1951, they are not entitled upon 
Accrual—ninety-day qualifying perlod— subsequent employment in department 
regular and intermittent service—em- or agency in Executive branch to such 
ployees who hold career-conditional Federal employee rights and privileges 
appointments and who, during summer, as highest previous salary rate rule, 
are employed on full-time regularly service credit for annual leave accrual 
scheduled tour of duty in which leave is purposes and transfer of sick leave. ...... 671 
earned after continuous employment for Substitution for sick leave—advance sick 
90 days and who, during school year, are leave liquidation. (See Leaves of Ab- 
employed on when-actually-employed sence, sick, advances, unliquidated, 
basis when leave is not earned do not annual leave substitution) 
have to serve another 90-day period for Civilians on military duty: 
annual leave purposes when they return Active duty, ete., service: 
to full-time, leave-earning status the Although Govt. employees who are 
Wiree URI ne 523 members of reserve component of 
Excess leave adjustments—maximum ac- armed frees, inclading National 
cnnaiiies 0. Gama tane-talitiine Guard, were entitled to military leave 
due to administrative error—employee enly hee “duty with treepe m ot Seid 
wie Tad casinners sceamniated ennial oon, or for instruction” prior to 
leave balance of 480 hours, when it was ed eee ee 
discovered that administrative error mies benadened hind éf hee 
was made in placing employee in wrong _— 4 . — ae 
leave category, is required by automatic metans eative Gur Se & - 
leave reduction provisions of sec. 208 active duty,” under sec. 20 (a) of act 
(a) of Annual and Sick Leave Act of of Aug. 10, 1996, 5 U. 8. C. Sr, em- 
1951, 5 U. S. C. 2066, to have accumu- ployees are entitled to 15 days military 
lated leave balance reduced on basis of eave for active duty ie any purpese— 
corrected reconstruction of leave record training or otherwise—but not for 
and there is no basis by which excess mere then 15 days in say colenter 
annual leave used in prior years may year, and where period of active duty 
be charged to current leave even though & — a = ae — 
it will result in forfeiture of annual leave. 213 seal aaa = — oe 23 
Involuntary—prior to removal, etc.—back Military leave benefits under sec. 29 (a) 
pay. (See Compensation, removals, of act of Aug. 10, 1956, 5 U. 8. ©. 30r (a), 
aa back pay, involuntary depend on performance of military 
duty after Jan. 1, 1953—the effective 
Night differential inclusion in paid leave pong of Armed Forces Reserve Act of 
periods. (See Compensation, night 1952—rather than on date orders to 
work) Gnke WO MN na cctasiinndcnencncive 608 
Recredit on restoration after unjustified Under sec. 29 of act of Aug. 10, 1956, 5 
removal—in lieu of suspension—under U. 8. C. 30r, types of military duty for 
provisions of 5 U. 8. C. 652 (a) and 5 which civilian employees are to be 
U. 8. C. 863 relating to unwarranted given military leave conform to types 
suspensions and removals from service, of duty in Armed Forces Reserve Act 
periods of annual leave or enforced leave of 1952, and, therefore, eligibility for 
incident to contemplated removal of em- military leave for additional types of 
Ployees from service may be considered duty may be regarded as extending 
as periods in lieu of suspension so as to back to Jan. 1, 1953—the offective date 
entitle employees on restoration, pursu- of Armed Forces Reserve Act 0f 1952... 608 
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LEAVES OF ABSENCE—Continued 
Civilians on military duty—Continued 





Employee status prior and after military 
duty—although it has been held in 
several decisions that entitlement of 
civilian employees to military leave 
depends on employee being in pay 
status immediately prior to or immedi- 
ately after military duty, these decisions 
should not be construed as precluding 
military leave in all cases where em- 
ployees are in leave-without-pay status 
immediately prior to or after military 
duty without regard to other facts such 
as whether loss of civilian pay is result of 
military leave and whether at time leave 
without pay is requested, the employee 
has received definite military orders to 
report on certain or approximate date ___- 
Leave, etc., statue—although Federal 
civilian employees who are ordered into 
active military service of U. S. pursuant 
to E. O. No. 10730, which federalized 
Arkansas National Guard, may be 
carried in military leave status for 15 
calendar days, provided military leave 
has not been used previously during 
current calendar year, and in annual 
leave status to extent of their accrued 
annual leave during period of their 
active military service, they may not be 
carried in leave-without-pay status but 
must be placed on military furlough or 
separated, at option of agency, in ac- 
cordance with instructions in Chapters 
L-1-7 and R-6-4 of Federal Personnel 


Reemployment or restoration effect: 
Although granting of military leave to 
civilian employee under 5 U. S. C. 
30r retroactively after employee has 
been separated for military service is 
essentially administrative matter, 
it is not necessary to restore employee 
to rolls; however, it is recommended 
that employee’s personnel record 
reflect true status at all times___..__._. 
Military leave for civilian employees 
under 5 U. 8. C. 30r is not related to 
employees’ right to restoration or re- 
employment nor is it contingent upon 
return to civilian pay status. -........ 
Separation prior to military duty—em- 
ployee who is also member of component 
of Armed Forces Reserves and who re- 
signs prior to entering military service 
has terminated civilian status and would 
not be entitled to military leave under 5 
U.S. C. 30r notwithstanding that mem- 
ber may have right to restoration or re- 
en 


Compensatory time: 


Aggregate salary limitation: 

Compensatory time which may be 
granted to employees pursuant to sec. 
202 (a) of Federal Employees Pay Act of 


INDEX DIGEST 
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Compensatory time— Continued 
Aggregate salary limitation—Continued 


1945, as amended, 5 U. 8. O. 912 (a), 
for irregular or occasional work for 
which overtime compensation would 
be due is subject to aggregate salary 
limitation in sec. 603 of act, as 
amended, 5 U. S. C. 943, which pro- 
hibits payment of overtime to em- 
ployees whose rate of basic com- 
pensation equals or exceeds maximum 
scheduled rate of basic compensation 
Or ne Rivet tienes actindis 
Employees who take more compensatory 
time than is proper because of errone- 
ous credit on account of aggregate 
salary limitation are not required to 
have excessive compensatory leave 
automatically converted to annual 
leave since granting of annual-leave is 
matter of administrative discretion... 
To determine whether any portion of 
compensatory time in lieu of overtime 
must be forfeited on account of aggre- 
gate salary limitation which Is estab- 
lished by sec. 603 of Federal Employees 
Pay Act of 1945, as amended, 5 U.S.C. 
943, at maximum scheduled rate for 
grade GS-15, it is necessary first to 
ascertain number of overtime hours for 
which employee is entitled to receive 
compensation at overtime rate pppli- 
cable to his basic salary rate.before 
reaching prorated aggregate limitation 
for pay period in which overtime 
services were rendered, such number 
of overtime hours will constitute 
maximum hours of compensatory 
time which may be credited in pay 
period, irrespective of compensatory 
time which may be granted in later 
CU iiinite cnn udhndwidaanedenss 


Postal employees working on Saturday 


holidays— Postal employees in or below 
salary level PFS-7 who work on Satur- 
day which is also holiday are entitled to 
both compensatory time benefits for 
Saturday work and holiday benefits 
provided in subsecs. 603 (2) (a) and (b) of 
Postal Field Service Compensation Act 
of 1955, 39 U. 8. C. 1008................. 


Home leave travel of overseas employees: 
Minimum service requirement: 


Under E. O. No. 9805, which requires 
minimum of 12 months of overseas 
duty before entitlement to round-trip 
travel at Govt. expense for home leave 
accrues, administrative agency may 
fix tour of duty of 2 years, less time on 
immediately preceding home-leave 
trip, so as to permit scheduling of home 
leave at regular 2-year intervals; and 
with respect to present employment 
agreements, they may be terminated 
prior to 2-year expiration date when it 


Page 


362 


362 


362 





911 


Page| LEAVES OF ABSENCE-—Continued Page 


INDEX DIGEST 


LEAVES OF ABSENCE—Continued 
Home leave travel of overseas employees— Military personnel: 
Continued Payments for unused leave on discharge, 
Minimum service requirement—C on. ete.: 


is considered for Govt.’s benefit and 
travel may be authorized at Govt. ex- 
pense provided 12month minimum 
service requirement has been fulfilled. 

Although initial free travel time which 
overseas employees are entitled to 
incident to home leave may be granted 
at any time during period of overseas 
service, second and subsequent free 
travel time periods may not be granted 
until after expiration of 24 months from 
date of employees’ return overseas 
after each period of home leave 


Lump-sum payments: 


Back pay for involuntary leave. (See Com- 
pensation, removals, suspensions, etc., 
back pay, involuntary annual leave) 
Status of salary—payment of lump sum for 
involuntary annual leave veteran eligible 
was required to take during 30-day ad- 
vance notice period prior to separation is 
regarded as payment of “salary’”’ within 
purview of Taylor v. U. S., 131 C. Cls. 
387, concerning enforced leave 


Transfers: 


International agencies—employee who 
leaves his Govt. position to enter em- 
ploy of International Atomic Energy 
Agency is regarded as having been 
separated from service within meaning 
of lump-sum leave act of Dec. 21, 1944, 
5 U. S. C. 61b, which requires pay- 
ment for accumulated and current 
annual or vacation leave, and there is 
no authority under International 
Atomic Energy Agency Participation 
Act of 1957 for promulgation of regula- 
tion which would permit such em- 
ployees to retain their accumulated 
and current annual leave 

Regular and intermittent duty changes— 
employees who hold career-conditional 
appointments and who, during sum 
mer, are employed on full-time regu 
larly scheduled tour of duty in which 
leave is earned after continuous em- 
ployment for 90 days and who, during 
school year, are employed on when- 
actually-employed basis when leave 
is not earned should not be regarded as 
having been transferred or separated 
at time tour of duty is changed for 
payment of lump-sum leave, but 
leave should remain to credit of em- 
ployees and upon change back to full- 
time status they are entitled to earn 
leave immediately..... ecneccsesunsece 
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After expiration of enlistment pending 
court-martial review—Navy enlisted 
man who, after expiration of his en- 
listment and while restricted to his 
station awaiting appellate review of 
court-martial sentence of bad conduct 
discharge, was assigned to post control 
office to ‘‘ perform duties of his rate’’ is 
entitled to pay and allowances for 
period of such duty upon transfer to 
Naval Reserve and release to inactive 
duty, and member is entitled to lump- 
sum payment for any accrued leave 
which had not been used on date of 
normal expiration of enlistment, plus 
such leave as may have accrued during 
period of duty after expiration of his 
enlistment 

Philippine Scout parole time—lump-sum 
leave benefits which have accured to 
members of Philippine Scouts solely 
by virtue of act of Aug. 29, 1957, which 
amended Missing Persons Act to 
provide benefits for parole time, are 
not precluded by time limitation in 
Armed Forces Leave Act of 1946, and 
additional amounts may be paid if 
claim is made within 3 years after 


Reservists’ entitlement prior to departure 
home—right of Reserve member of 
armed services to mustering-out pay 
under secs. 501 and 502 of Veterans’ 
Readjustment Assistance Act of 1952 
and to pay for accrued leave under sec. 
4 (c) of Armed Forces Leave Act of 
1946, only arises at time of final dis- 
charge from active service, and pay- 
ment of mustering-out pay and pay 
for accrued leave is not authorized 
prior to departure from last duty 
station 


Sick: 
Advances— unliquidated—annual 


leave 
substitution—to permit liquidation of 
employee’s advance sick leave debt by a 
charge against equivalent amount of 
annual leave at request of employee is 
proper exercise of administrative dis- 
cretion under Annual and Sick Leave 
Act of 1951, 5 U. S. C. 2061 note, pro- 
vided that annual leave charge is made 
prior to time it would be forfeited by 
operation of limitation in leave law and 
that administrative office would other- 
wise have granted annual leave upon 
request of employee 
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Sick—Continued 
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Recredit of prior leave—nonappropriated 
fund employees—since employees of 
Army and Air Force Motion Picture 
Service—nonappropriated fund activ- 
ity—are not subject to Civil Service Act, 
Civil Service Retirement Act, Classifi- 
cation Act of 1949, or Annual and Sick 
Leave Act of 1951, they are not entitled 
upon subsequent employment in de- 
partment or agency in Executive branch 
to such Federal employee rights and 
privileges as highest previous salary 
rate rule, service credit for annual leave 
accrual purposes and transfer of sick 


Travel time—home leave. (See Leaves of 
Absence, home leave travel of overseas 
employees) 


LOANS: 


Government insured: 

Housing. (See Housing, loans) 

National defense contracts. (“ee Federal 
Civil Defense Administration, contracts, 
stockpiling, eligibility for loan guaranty) 


hibition against commercial operation of 
obsolete vessels contained in sec. 510 (g) of 
act, 46 U. 8. C. 1160 (g), as precluding con- 
tinued operation of vessel during construc- 
tion of new vessel would nullify sec. 510 (d) 
of act, 46 U. 8S. C. 1160 (d), which requires 
reduction in trade-in allowance credit if 
vessel owner uses it during construction 
period, and, therefore, trade-in vessels may 
be chartered back during construction of 


.Valuation of subsidy-covered vessels for 


trade-in—in absence of any indication that 
sec. 510 (d) of Merchant Marine Act, 1936, 
46 U. 8. C. 1160 (d), which specifies con- 
sideration of 3 factors: scrap, book, and 
domestic or forcign market value in deter- 
mination of vessel trade-in credit, requires 
vessels built with construction-differential 
subsidy aid to be treated differently from 
other vessels, foreign transfer restriction in 
sec. 503 of act, 46 U. S. C. 1153, does not 
preclude consideration of world mark * 
value in determination of fair and reason- 
able trade-in allowance for construction- 


MARITIME MATTERS: 
Insurance. (See Vessels, insurance on con- 


differential vessels 
MARSHALS: 
Travel—expense reimbursement—mileage 
payments which were made for use of pri- 


struction loans) 
Subsidies—eligibility—reconstruction, ete.— 


administrative determination—determina- 
tion to grant construction-differential sub- 
sidy for reconstruction and reconditioning 
of S. Ss. Constitution and Independence 
made by Federal Maritime Board, after 


study indicated substantial increase in 
passenger traffic on routes serviced by 
vessels and that reconstruction was neces- 
sary to meet foreign competition, is in 
compliance with sec. 501 (c) of Merchant 
Marine Act, 1936, 46 U. S. C. 1151 (ce), 
which authorizes granting of financial aid 
for vessel reconstruction in exceptional 
cases after thorough study and formal 
determination 

Tanker acquisition—trade-in allowance eligi- 
bility—age limitations—tanker trade-in 
provision in subsec. 510 (h) of Merchant 
Marine Act, 1936, 46 U. S. C. 1160 (h), 
which permits, until July 1, 1958, acquisi- 
tion of tankers not less than ten years old, 
does not preclude tankers which are twelve 
or more years old from eligibility for trade- 
in under subsee. 510 (a)-(g) of 1956 act, 46 
U. S. C. 1160 (a)-(g), relating to obsolete 
vessels not less than twelve years old... 
Trade-in vessel use during new construc- 
tion—obsolete vessel operation prohibi- 
tion—although obsolete vessel trade-in 
provision in sec. 510 of Merchant Marine 
Act, 1936, 46 U. S. C. 1160, must, in view 
of legislative history, be construed as re- 
quiriug transfer of title of obsolete vessel to 
Govt. at time trade-in allowance toward 
new vessel is fixed and -ontract executed 
for replacement vessel; to construe pro- 
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vately owned automobiles by U. S. attor- 
neys and marshals within and outside of 
their designated posts of duty without 
deduction from computation of distance of 
normal travel between home and head- 
quarters for travel performed during period 
of Aug. 27, 1956, and June 4, 1957—when 
matter was reconsidered and it was held 
that it was within administrative discre- 
tion to allow mileage without deductions— 
may be waived and collections refunded 
provided that retroactive application is 
not extended to travel for duty performed 
en route between home and headquarters... 


MEALS: 
Furnished civilian employees—cxcess—leave 


payment deduction—regulation to pre- 
clude deduction from lump-sum leave pay- 
ments due food handlers at Navy installa- 
tions for excess meals received because of 
having used less leave during year than 
was contemplated when charges were es- 
tablished on 1l-month basis is proper 
under Bur. of Budget Cir. No. A-29, July 
16, 1952, which prescribes general policy 
for furnishing subsistence to certain em- 
PERF OEE. cccevecesccnncnancssnccncsesesonce 


MEETINGS: 
Travel, etc., expenses: 


Determinative factors—availability of 
Treasury Dept. appropriations for ex- 
penses of attendance at meetings, 5 
U.S. C. 277, is dependent upon whether 
meeting concerns current activities 
peculiarly associated with work of 
Treasury Dept. in performance of its 
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MEETINGS—Continued 
Travel, etc., expenses—Continued 
specific statutory functions and not 
whether attendance will be beneficial to 
one or more functions or activities of 


Management conferences—meetings of 
private organization (Brookings Execu- 
tive Conference Program) attended by 
select Dept. of Commerce personnel for 
purposes of executive development and 
improvement are not so particularly 
associated with work of Dept. in per- 
formance of its statutory functions to be 
regarded as ‘meetings ‘“‘concerned with 
the activities for which appropriations 
are made” within meaning of sec. 103 of 
Dept. of Commerce and Related Agen- 
cies Appropriation Act, 1958, for pay- 
ment by Govt. of travel and per diem 
of personnel selected to attend. That 
part of 36 Comp. Gen. 474, or any other 
decisions indicating contrary conclusion, 
overruled 

MILEAGE: 

Travel by privately owned automobiles—be- 
tween residence and headquarters—official 
duty at or near headquarters—mileage pay- 
ments which were made for use of pri- 
vately owned automobiles by U. 8. attor- 
neys and marshals within and outside of 
their designated posts of duty without 
deduction from computation of distance of 
normal travel between home and head- 
quarters for travel performed during 
period of Aug. 27, 1956, and June 4, 1957— 
when matter was reconsidered and it was 
held that it was within administrative 
discretion to allow mileage without de- 
ductions—may be waived and collections 
refunded provided that retroactive appli- 
cation is not extended to travel for duty 
performed en route between home and 
headquarters 

MILITARY PERSONNEL: 

Aliens: 

Retired pay. (See Pay, retired, disability, 
termination, foreign citizenship) 

Travel on release from active duty. (See 
Travel Expenses, military personnel, 
release from active duty, aliens) 

Allotments—insurance. (See Veterans, in- 
surance) 

Allowances. (See Family Allowances; 
Quarters Allowances; Subsistence Allow- 
ances) 

Cadets, midshipmen, ete.: 

Service credits. (See Pay, service credits, 
cadet, midshipman, etc.) 

Temporary disability retirement. (See 
Pay, retired, disability, cadets, mid- 
shipment, etc.) 

Coast Guard. (See Coast Guard) 

Courts-martial. (See Pay, court-martial 
sentences) 


468020 O-58—60 


Debts: 

Court-martial forfeitures. (See Pay, court- 
martial sentences) 

Liquidation by pay deductions. (See Pay, 
withholding) 

Remission—debts incurred in other serv- 
ices—although authority for remission or 
cancellation of administratively ascer- 
tained debts of enlisted members of Air 
Force vested in Sec. of Air Force by 10 
U. S. C. 9837 does not permit remission 
or cancellation of debts of present en- 
listed members of Air Force, where debts 
arose during previous enlistments in 
Army, Sec. of Air Force, by virtue of 
transfer of authority from Sec. of Army 
pursuant to 5 U. 8. C. 171-1, whereby 
Army Air Forces were transferred to 
newly established USAF, may remit or 
cancel debts of former Army Air Force 
enlisted members who were transferred 
to Air Force and who incurred debts in 
Army prior to transfer_................. 

Dependents: 

Quarters. (See Quarters Allowance, de- 
pendents) 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Disability retired pay. (See Pay, retired, 
disability) 

Discharges—other than  honorable—de- 
pendents’ transportation. (See Transpor- 
tation, dependents, military personnel, dis- 
charges under other than honorable con- 
ditions.) 

Dislocation allowance. (See Transporta- 
tion, dependents, military personnel, dis- 
location allowance.) 

Dual employment: 

Concurrent civilian and military pay. (See 
Compensation, double) 

Two military statuses—retired Regular 
Army officer who is appointed as Reserve 
officer in assigned status is regarded as 
holding offices within meaning of dual 
office prohibition in sec. 2 of act of July 
31, 1894, 5 U. 8. C. 62, and exemption in 
5 U. 8. C. 30r, refers only to Federal 
civilian employment of Reservist and is 
not applicable to dual military status 

Economy Act loss claims—appropriation 
availability—authorization for appropria- 
tion in act of Sept. 2, 1957, 71 Stat. 575, 
which provides for payment of inequi- 
table losses in pay sustained by officers of 
uniformed services under emergency 
economy legislation, does not constitute 
appropriation nor expand availability of 
appropriations thereafter made in absence 
of specific statutory provision, and fact 
that Coast Guard Commandant advised 
Subcomm. of Comm. on Appro., House of 
Representatives, that such claims by offi- 
cers or former officers of Coast Guard were 
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to be paid from 1959 Coast Guard appropri- 
ation does not have effect of making appro- 
priation available for payment of claims. 

Family allotments and allowances. (See 
Family Allowances) 

Gratuities. (See Gratuities) 

Helium-oxygen dives. (See Pay, additional, 
helium-oxygen dives) 

Leave payments. (See Leaves of Absence, 
military personnel, payments for unused 
leave on discharge, etc.) 

Liability—Government losses—debt liquida- 
tion. (See Pay, withholding, debt liquida- 
tion) 

Medical officers—pay. 
and dental officers) 
Minority enlistments. 

minority) 

Mustering-out pay. 
tering-out pay) 

Outside continental United States service— 
mustering-out pay. (See Gratuities, mus- 
tering-out pay, service outside United 
States) 

Pay. (See Pay) 

Per diem. (See Subsistence, 
military personnel) 

Philippine Scoute—Missing Persons Act 
benefits. (See Pay, missing, interned, 
ete., persons, Philippine Scouts parole 
time) 

Quarters. (See Quarters Allowance) 

Record correction: 

Release of Government from additional 
claims: 

Settlement which allowed member of 
reserve component retroactive retired 
pay pursuant to correction of records 
action placing member on temporary 
disability retired list, but which denied 
retired pay for period when member 
was employed in civilian position be- 
cause settlement was made prior to 
decision of Comptroller General (36 
Comp. Gen. 808) extending rule in 
Tanner case (129 C. Cls. 792) to bring 
de jure members of reserve components 
who were authorized to receive retired 
pay under 10 U.S. C. 1036 within dual 
compensation exemption in 5 U. 8. C. 
30r (c), is not final release under 10 
U. 8. C. 1552 (ce) to preclude receipt of 
retired pay upon subsequent change in 
interpretation of law.................. 

Officer in Army of U. 8. whose military 
record was corrected to show that 
release from active duty was due to 
physical disability and that he was 
entitled to disability retired pay from 
date fixed subsequent to date of release 
from active duty should not be barred 
by release provisions of 5 U. 8S. O. 
191a (c) from receiving disability 
retired pay from date of release from 
active duty to earliest date for which 


(See Pay, medical 
(See Enlistments, 


(See Gratuities, mus- 


per diem, 
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Record correction—Continued 
Release of Government from additional 
claims—Continued 
be received retired pay upon subse 
quent interpretation that date for 
commencement of retired pay could 
not be fixed at date other than date 


of release from active duty............ 
Reenlistment bonus. (See Gratuities, reen- 
listment bonus) 
Reservists: 


Missing status. (See Pay, missing, in- 
terned, etc., reservists on other than 
extended active duty) 

Readjustment payment on involuntary re- 
lease. (See Pay, readjustment payment 
to reservists on involuntary release) 

Retired—concurrent military and civilian 
retirement benefits. (See Compensation, 
double, concurrent military and civilian 


service pay) 
Retirement: 
For matters relating to retired pay. (See 
Pay, retired) 
Reconsideration—new evidence—orders 


which revoke nondisability retirement 
orders after effective date to entitle mem- 
bers of uniformed services to considera- 
tion for disability retirement are not 
legally effective, and, in absence of 
evidence that entitlement to nondis- 
ability retirement did not exist or that 
officer issuing first retirement order 
lacked authority, retirement may not be 
reopened on basis of substantial new 


CR Bccccevedscuusscceceuscocucceccs® 
Savings deposits. (See Savings Deposits) 
Severance. (See Pay, severance) 


Six months’ death gratuity. 
six months’ death) 

Speeches. (See Pay, additional, from 
sources other than United States, hono- 
rariums) 

Subsistence allowance—shore patrol duty. 
(See Subsistence Allowance, shore patrol 
duty) 

Trailer allowance. (See Trailer Allowance 
for Military Personnel) 

Travel expenses. (See Travel Expenses, 
military personnel) 
Underage enlistments. 

minority) 

Withholding of pay for “ebts to United 
States. (See Pay, withholding) 

MILLER ACT, 40 U.S. C. 270a: 

(See Bonds, payment.) 

MISCELLANEOUS RECEIPTS: 

Emoluments, honorariums, etc., received by 
military and civilian personnel—check 
which was received by Army officer as 
honorarium for lecture he was designated 
to give in his capacity as officer on active 
duty constitutes earnings, in excess of 
regular pay and allowances, which belong 
to U. 8. as employer, and, therefore, officer 


(See Gratuities, 


(See Enlistments, 
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MISCELLANEOUS RECEIPTS— 
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Continued 
is required to endorse check for deposit into 


NATIONAL CAPITAL HOUSING 


AUTHORITY: 


Liability for District of Columbia permit 


feea—by enactment of sec. 1 (c) of District 
of Columbia Alley Dwelling Act, which 
directed erection of low-rent public housing 
in accordance with laws and regulations of 
Dist. of Col., Congress waived Federal 
Govt.’s immunity with respect to com- 
pliance with municipal building and zon- 
ing laws and regulations, and, therefore, if 
it is administratively determined by Na- 
tional Capital Housing Authority to be in 
interest of U. 8. to pay permit fees pre- 
scribed by Dist. of Col. for development 
and construction of housing, there is no 
legal objection to payment................ 


NATIONAL GUARD: 
Civilian employees—award program—al- 


though civilian clerks and caretakers of 
Army National Guard of states and terri 
tories are not considered Federal em- 
ployees within purview of Government 
Employees’ Incentive Awards Act, 5 
U. 8S. C. 2121, incentive award may be 
regarded as element of compensation 
which Sec. of Army is authorized by 32 
U. 8. C. 709 to fix for clerks and caretakers, 
and, therefore, Sec. of Army may, by 
regulation, establish incentive awards 
program for such employees and use funds 
appropriated for their compensation to 


Drill pay. (See Pay, drill) 
Federal employees ordered to federalized 


State guard duty: 
Compensation. (See Compensation, 
double, civilians on military duty) 
Leave. (See Leaves of Absence, civilians 
on military duty) 


Pay entitlement after hospitalization—return 


to restricted or limited duty—status of 
National Guard members who, after 
hospitalization for disabling injuries in- 
curred in line of duty, are given condi- 
tional releases with recommendation for 
temporarily restricted duty or limited 
activities is too doubtful to permit con- 
tinuation of active duty pay and allow- 
ances, under 32 U. S. C. 318, after com- 
pletion of hospitalization...............-. 


State—service credits. (See Pay, service 


credits, National Guard) 


OATHS: 


Employees—ad ministration—employees who 
are designated to administer oaths pursu- 
ant to 5 U. 8. C. 16a may administer oaths 
required by 5 U. S. C. 16 to individuals in 
Federal agencies other than their own..... 
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Page | OFFICERS AND EMPLOYEES: 
Acceptance of foreign presents, emoluments, 


ete.—court employees—individual who is 
in receipt of World War II pension from 
British Govt. and who is appointed as 
court crier in U. 8. District Court with 
regularly prescribed duties and compen- 
sation fixed by law and payable from 
, appropriated funds is regarded as receiving 
emolument from foreign Govt. and is 
person holding office of profit or trust 
within meaning of Article 1, Sec. 9, Clause 
8 of U. 8. Constitution, so as to preclude 
payment of compensation concurrently 
with receipt of pension payments from 
British Govt. without consent of Con- 


Breaks in service—longevity increases. (See 


Compensation, longevity increases, wait- 
ing period commencement, break in 
service) 


Compengation. (See Compensation) 
Contribution from sources other than United 


States—travel expenses. (See Travel Ex- 
penses, contributions from private sources) 


Cooperative employees—life insurance cover- 


age. (See Officers and Employees, life 
insurance, employees paid from Federal 
and other funds) 

Health services—polio inoculations— Panama 
Canal. (See Panama Canal, medical and 
educational services, reimbursement, em- 
ployees in contiguous areas) 

Holding two positions. (See Compensation, 
double) 

Leavesofabsence. (See Leaves of Absence) 

Liability—Government losses—debt liquida- 
tion. (See Compensation, withholding, 
debt liquidation) 

Life insurance—employees paid from Federal 
and other funds— Federal employees who 
are compensated from pooling of Federal 
funds and other funds under cooperative 
agreements for predatory animal and 
rodent control activities should not be 
precluded from participation in life in- 
surance program provided by Federal E1m- 
ployees’ Group Life Insurance Act of 1954, 
and, therefore, Dept. of Interior appro- 
priations available for such control activ- 
ities may be used to pay Govt.’s contribu- 
tion toward life insurance premium pay- 
Sic acnnncininncesisatiepianstntiniges 

Military duty: 

Compensation. (See Compensation, 
double, civilians on military duty) 

Leave. (See Leaves of Absence, civilians 
on military duty) 

Overseas: 

Home leave: 

Free travel time. (See Leaves of Ab- 
sence, home leave travel time for 
Overseas employees) 

Travel expenses. (See Travel Expen- 
ses, Overseas employees, home leave) 
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Part-time—double compensation. (See 
Compensation, double, additional, part- 
time, etc., employment) 

Personnel records—accuracy—although 
granting of military leave to civilian 
employee under 5 U. 8. C. 30r retroactively 
after employee has been separated for 
military service is essentially administra- 
tive matter, it is not necessary to restore 
employee to rolls; however, it is recom- 
mended that employee’s personnel record 
reflect true status at all times..........-.-. 
Position evidence—although generally em- 
ployee may not acquire official position 
within purview of salary retention benefit 
act of June 18, 1956, 5 U. 8. C. 1107, other 
than by proper assignment or appoint- 
ment supported by adequate evidence, 
there may be cases such as occupancy of 
position over long period of years which 
might warrant conclusion that position is 
official position in absence of evidence, 
and, therefore, no general rule can be 
established and each case is for considera- 
GR isiviicccecnccntsrcdsccccevacess 
Scientific and professional—compensation 
increases. (See Compensation, increases, 
scientific and professional employees) 


Status: 


Nonappropriated fund  activities—sinco 
employees of Army and Air Force 
Motion Picture Service—nonappropri- 
ated fund activity—are not subject to 
Civil Service Act, Civil Service Retire- 
ment Act, Classification Act of 1949, or 
Annual and Sick Leave Act of 1951, they 
are not entitled upon subsequent em- 
ployment in department or agency in 
Executive branch to such Federal em- 
ployee rights and privileges as highest 
previous salary rate rule, service credit 
for annual leave accrual purposes and 
transfer of sick leave..................... 

State employees paid from Federal funds— 
although civilian clerks and caretakers 
of Arm.y National Guard of states and 
territories are not considered Federal 
employees within purview of Govern- 
ment Employees’ Incentive Awards 
Act, 5 U. S. C. 2121, Incentive award 
may be regarded as element of com- 
pensation which Sec. of Army is au- 
thorized by 32 U. 8. C. 709 to fix for 
clerks and caretakers, and, therefore, 
Sec. of Army may, by regulation, estab- 
lish incentive awards program for such 
employees and use funds appropriated 
for their compensation to finance pro- 

Transfers—international agencies—em- 

ployee who leaves his Govt. position to en- 

ter employ of International Atomic Energy 

Agency is regarded as having been sep- 

arated from service within meaning of 

lump-sum leave act of Dec. 21, 1944, 5 


INDEX DIGEST 


U. 8S. C. 61b, which requires payment for 
accumulated and current annual or vaca- 
tion leave, and there is no authority under 
International Atomic Energy Agency 
Participation Act of 1957 for promulgation 
of regulation which would permit such 
employees to retain their accumulated and 
current annual leave.................-.... 


Travel expenses. (See Travel Expenses) 
Wage board—conversion from classified po- 


sitions. (See Compensation, wage board 
employees, conversion from classified 
position) 


When-actually-employed, intermittent, etc., 


employees: 

Double compensation. (See Compensa- 
tion, double, additional part-time, etc., 
employment) 

Periodic step-increases. (See Compensa- 
tion, periodic step-increases, waiting 
period commencement, when-actually- 
employed, etc., employees) 


Without’ compensation—travel expenses of 


persons without employment status. (See 
Travel Expenses, private parties, consul- 
tation for Government recruitment) 


ORDERS: 
Amendment: 


Correction of erroneous orders—on basis 
of showing that administrative error was 
made in designating duty in connection 
with “Operation Deepfreeze” on Ant- 
arctic Continent as maneuvers, ficld ex- 
ercises or other similar activities as con- 
templated by par. 4250-3 of Jt. Trav. 
Regs. and that amendatory orders were 
issued on reevaluation of actual facts 
which indicates that duty relates to Inter- 
national Geophysical Year and includes 
research, exploration, construction and 
maintenance, per diem payments may be 
made. 37 Comp. Gen. 126, modified... 

Retroactive—amendatory orders which 
purport to retroactively eliminate pro- 
hibition against per diem to Navy offi- 
cers and enlisted men ordered to tem- 
porary field dut} in ‘Operation Deep- 
freeze’ on Antarctic Continent may not 
be recognized to permit payment of per 
diem in absence of showing that assign- 
ment is not within meaning of “other 
similar activities’ in par. 4250-3 of Jt. 
Travel Regs. which precludes payment 
of per diem for field exercises, maneuvers 
and other similar activities. Modified 
by 37 Comp. Gen 683.................. 


Cancellation after effective date—orders 


which revoke nondisability retirement 
orders after effective date to entitle mem- 
bers of uniformed services to consideration 
for disability retirement are not legally 
effective, and, in absence of evidence that 
entitlement to nondisability retirement 
did not exist or that officer issuing first 
retirement order lacked authority, retire- 
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ORDERS—Continued 


Amendment—Continued 
ment may not be reopened on basis of 
substantial new evidence...............--. 


Conclusiveness of orders v. facts—placing of 


Air Force Reserve officer on temporary 
disability retired list under orders which 
advised officer that his appointment was 
terminated does not automatically ter- 
minate his appointment and statement in 
orders which was not in accordance with 
any provision of law is not regarded as 
administrative act terminating appoint- 
ment; therefore, member who continued 
to be de jure member of Reserves while on 
temporary disability retired list and who 
was employed in civilian position is exempt 
from dual compensation restrictions in 5 
U. 8. C. 59 (a) and may receive retired pay 
which had been withheld due to termina- 
tion of Reserve status....................-. 


Statutory waiver—although members of uni- 


formed services serving in newly consti- 
tuted Fleet Tactical Squadrons and Naval 
Aircraft. Ferry Squadrons are no longer 
serving with disestablished Fleet Logistics 
Support Wings which were expressly desig- 
nated in sec. 303 (d) of Career Compensa- 
tion Act of 1949, 37 U. S. C. 253 (d), to 
entitle members to per diem when away 
from their duty stations, without issuance 
of orders for specific travel, duties of pres- 
ent assignment and conditions under 
which performed are similar and continua- 
tion of duties of former Fleet Logistics Sup- 
port Wings so that per diem provisions of 
sec. 303 (d) may be considered applicable 
I oicsiicitsiitiiaiatiniisantin 
Transfer at request of employee's or military 
member’s request—transfer orders which 
were issued to member of Marine Corps at 
his request, after execution of waiver of 
travel expenses, including dislocation 
allowance, constitute nothing more than 
permission to change stations and no right 
to payment of dislocation allowance could 
accrue under such orders............--.-- 
What constitutes—Naval Reserve officer 
who, after 5 years on temporary disability 
retired list, was determined to be physi- 
cally fit to perform duties of his rank but 
who did not have disability retired status 
terminated until 6 months later when he 
accepted new appointment as Reserve 
officer is prohibited under sec, 402 (d) of 
Career Comp. Act of 1949, 37 U. 8S. © 
272 (d) from receiving disability retired 
pay for any time subsequent to expiration 
of 5year period, and physical fitness 
determination may not be regarded as 
constituting orders placing member in 
active duty status so as to entitle him to 
active duty pay for 6-month period prior 
to termination of disability retired status. 
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Appropriations. (See Appropriations, Pan- 
ama Canal) 

Medical and educationa! services—reim- 
bursement—employees in contiguous 
areas—Federal employees who are sta- 
tioned in areas contiguous ‘o Canal Zone 
as well as those in Canal Zone are subject 
to provisions of sec. 107 of Civil Functions 
Appropriation Act, 1955, 68 Stat. 335, 
which requires Govt. agencies to reim- 
burse Canal Zone Govt. for that portion of 
cost of furnishing education, and hospital 
and medical care to employees and their 
dependents which is not recovered 
through assessment of charges to employees 
CN sd icncctihenthidintssscetdebieine 


PATENTS: 


Infringement—claim settlement agree- 
ments—provision in sec. 609 of Dept. of 
Defense Appro. Act, 1954, which makes 
procurement appropriations available for 
acquisition of releases for patent infringe- 
ments, before suit is brought, and which 
has been codified and enacted into positive 
law as 10 U.S. C. 2386, is express authority 
under which Dept. of Air Force may enter 
into agreement for settlement of claims 
arising out of patent infringements occur- 
SIRE DUNNE OD Fie aka cinaticeinientneacdess 


PAY: 


Absence without leave: 

Enlistment completion—days vc. month. 
(See Pay, service credits, method of com- 
putation, days 9. month) 

Expiration of enlistment. (See Pay, after 
expiration of enlistment, confinement, 
etc., periods) 

Active duty: 

Day of reporting to duty— National Guard— 
civilian employees who were members of 
Arkansas National Guard when it was 
federalized pursuant to E. ©. No. 10730 
are not entitled to military pay and 
allowances until date they actually re- 
port to unit point of assembly or, if 
absent from vicinity, from date they 
begin direct travel to duty station...... 

Hospitalization, medical treatment, etc— 
return to restricted or limited duty— 
status of National Guard members who, 
after hospitalization for disabling in- 
juries incurred in line of duty, are given 
conditional releases with recommenda- 
tion for temporarily restricted duty or 
limited activities is too doubtful to per- 
mit continuation of active duty pay and 
allowances, under 32 U. S. C. 318, after 
completion of hospitalization. .......... 

Travel time to and from duty—reserviste— 
although under Career Comp. Act of 
1949, as amended by act of July 12, 1955, 
Reserve member of armed services may 
be paid pay and allowances for travel 
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Active duty—Continued 
time incident to release from active duty 
prior to departure home from last duty 
station, if member dies prior to expira- 
tion of travel time, member’s right to 
pay and allowances ceases on day of 
death and any overpayment should be 
collected from member's estate.......-.. 
Travel time on release—reservist’s failure 
to depart in time—Naval Reserve officer 
who was detached from active duty 
training at commencement of day so 
that he could have departed and reached 
home same day by taking first available 
air transportation—mode of transporta- 
tion used—but who did not pick up 
orders in time to depart by first available 
air flight may not receive additional pay 
and allowances for another day’s travel 


Additional: 
Aviation duty. (See Pay, aviation duty) 
From sources other than United States— 
honorariums—check which was received 
by Army officer as honorarium for lec- 
ture he was designated to give in his 
capacity as officer on active duty con- 
stitutes earnings, in excess of regular 
pay and allowances, which belong to 
U. 8. as employer, and, therefore, officer 
is required to endorse check for deposit 
iin cecewtesindncectnsenenss 
Helium-oxygen dives—payment basis— 
helium-oxygen diving incentive pay is 
payable on basis of actual performance of 
dives, including dives to maintain 
proficiency, in absence of any specific 
periodic performance requirements in 37 
U. 8. C. 235 or in implementing Execu- 
tive orders; and certification to disburs- 
ing officer that member has performed 
helium-oxygen dives sufficient to qualify 
for incentive pay for particular 3-month 
period is proper, even though entire 3 
months have not expired and provided 
that member’s duty assignment on 
board helium-oxygen equipped vessel 
has not been terminated -.............. 
Low-pressure chamber duty—instructor- 
observer status—officer who is incapaci- 
tated for flying duty as result of de- 
compression injury received while 
participating in low-pressure chamber 
training period may not be considered 
as having received injury as result of 
“aviation accident” within meaning of 
term as used in sec. 1 (c), E. O. No. 10618, 
to be entitled to flying pay during period 
of incapacity; nor may assignment as 
participant in low-pressure chamber be 
considered assignment as instructor- 
observer, as used in sec. 9 (e) of order, to 
be entitled to incentive pay for low- 
pressure chamber duty for 3-month 
period following injury................ 
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Additional—Continued 

Medical and dental officers. (See Pay, 
medical and dental officers) 

Naval enlisted men retained after enlist- 
ment. (See Pay, after expiration of 
enlistment, naval enlisted men serving 
in foreign waters) 


103} After expiration of enlistment: 
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Confinement, etc., periods: 

Acquittal—action of general court-martial 
review board which did not affirm 
Navy enlisted man’s bad conduct 
discharge but did affirm one of charges 
of disobedience may not be regarded 
as acquittal to entitle member to pay 
and allowances after expiration of his 
enlistment while he was in confine- 
ment and restricted status............ 

Pay status—enlisted man who, after ex- 
piration of normal enlistment and 
while being held to make good time 
lost during the enlistment pursuant 
to 10 U. 8. C. 629a, is confined under 
sentence of court-martial continues in 
pay status while so confined, except to 
extent that his pay may be forfeited 
by court-martial; however, time in 
confinement does not count to make 
WR ED, 6 obcctncnctnhitisiacindas 

Release and return to duty—act of July 
24, 1956, 34 U. S. C. 1836, which im- 
poses on enlisted members of armed 
forces liability to make up time lost 
for unauthorized absence or confine- 
ment after return to full duty is 
applicable to all enlisted members, 
including those returned to military 
control from status of absence without 
leave or desertion after expiration of 
their term of enlistment; however, 
entitlement to pay and allowances does 
not commence on return to military 
control but begins only after member 
is released from confinement and per- 
forms his required duties_............. 

Naval enlisted men serving in foreign 
waters—expiration of obligated service 
period v. enlistment—retention of Navy 
enlisted men on active duty on vessels 
in foreign waters after expiration of term 
of enlistment is regarded as involuntary 
change in enlistment contract entitling 
members to 25% increase in pay provided 
in 10 U. 8. C. 5540 even though by law, 

50 U. 8. C. App. 454 (d), members are 

required to continue in Reserve status 

for balance of 8 years of obligatory serv- 
ice after completion of enlistment con- 

Aviation duty: 

Accident—officer who is incapacitated for 
flying duty as result ef decompression 
injury received while participating in 
low-pressure chamber training period 
may not be considered as having re- 


Page 


178 


cee some aes 


be AS Ce ARMIES A 


Ae A al RIE 





INDEX DIGEST 


919 


Page | PAY —Continued Page 
Aviation duty—Continued 


PAY—Continued 
Aviation duty—Continued 


eS 


2 SF Ae a MERI 0 


ee ee ee 


ceived injury as result of “‘aviation acci- 
dent” within meaning of term as used in 
sec. 1 (c), E. O. No. 10618, to be entitled 
to flying pay during period of incapacity; 
nor may assignment as participant in 
low-pressure chamber be considered as- 
signment as instructor-observer, as used 
in sec. 9 (e) of order, to be entitled to 
incentive pay for low-pressure chamber 
duty for three-month period following 


CE, icauenteadt dactiveetatiniiiee 265 member is under continuous flight 
orders for calendar month involved... 121 
Aviation Reserve officers’ lump-sum pay- Three-month grace period—when 3- 
ments—Navy Reserve officer who, month grace period established pur- 
incident to release from active duty, is suant to E. O. No. 10152 for compliance 
eligible for both readjustment payment with flight requirements expires with- 
and aviation lump-sum payment is re- out member meeting requirements for 
quired under sec. 265 (b) (5) of Armed entire period but performing only 
Forces Reserve Act of 1952, 50 U. S. C. required flights for last month of 
1016 (b) (5), to make election to receive period, period of flight deficiencies is 
one or other, and there is no authority merely extended so that new 3-month 
incident to single. release from service to period does not begin next month but 
permit member to take all of one and rather begins in first month in which 
part of other even though service period flight deficiencies occur following 
applicable to one of severance payments month in which flight requirements 
ae ee 713 have been met after expiration of first 
Samemtls partel..nncceccccccsescsccsss 183 
Flights as crew member—noncrew credit Suspension from flying duty—administra- 
application—aviatiop medical officer who tive action required—flight officer who, 
did not participate in any aerial flights after transfer to naval hospital for treat- 
as noncrew member during first 12 days ment of illness determined to be “‘ physi- 
of month prior to receipt of orders, which cally incapacitating to such extent as to 
changed his rating to flight surgeon and disqualify him for actual control of air- 
required frequent and regular flight par- craft,’’ performed sufficient flights during 
ticipation as crew member, may not intervals between treatments to qualify 
have flights performed after issuance of for aviation pay may not have hospital 
orders considered for entitlement to admission regarded as automatic sus- 
hazardous duty pay at rate for noncrew pension of flight orders in absence of 
members for first 12 days of month; suspension of member’s flight status by 
however, hazardous duty pay as crew commanding officer pursuant to regula- 
member may be allowed for balance of tions in par. 044087-1, Navy Comptroller 
month following receipt of orders....... 322 Manual, promulgated pursuant to E. 0. 
No. 10152, and, therefore, officer is en- 
Flight deficiencies: titled to aviation pay during period 
Inactive duty flight credit—members of flight requirements were met........... 282 
reserve components of uniformed Court-martial sentences: 
services who have flight deficiencies Duty pending review: 
during parts of complete period of ac- Enlistment expiration—Navy enlisted 
tive duty or active duty for training man who, after expiration of his en- 
covering portions of 2 consecutive listment and while restricted te his 
calendar months may not make up station awaiting appellate review of 
deficiencies by flights performed on court-martial sentence of bad conduct 
inactive duty training during other discharge, was assigned to post control 
portions of such months; however, office to “perform duties of his rate’ 
under flight deficiency provisions of is entitled to pay and allowances for 
E. O. No. 10681 right to flying pay for period of such duty upon transfer to 
fractions of 2 consecutive months is not Naval Reserve and release to inactive 
subject to restriction that flight re- duty, and member is entitled to lump- 
quirements for both fractions must be sum payment for any accrued leave 
met or flight pay is lost, and, therefore, which had not been used on date of 
members who have excess inactive normal expiration of enlistment, plus 
duty training flights may apply them such leave as may have accrued during 
to active duty flight deficiencies oc- period of duty after expiration of his 
curring in same month............... 121 GRIINMIARG.. .ccnccccccecccccccececscoes 23 


Flight deficiencies—C ontinued 

Short active duty periods in one month— 
flying time performed during any 
short tour of active duty or active duty 
for training within same calendar 
month may be applied toward flight 
requirements for any prior or subse- 
quent short tour of active duty or 
active duty for training performed 
within same calendar month provided 
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Unexecuted forfeiture—restoration of en- 


listed member to duty awaiting appel- 
late review of court-martial sentence 
of forfeiture of all pay and allowances 
makes inoperative total forfeiture sen- 
tence, and member is entitled to pay 
and allowances on restoration to duty. 


Drill: 
Duty in lieu of—National Guard officer 


who performs equivalent training in lieu 
of drills held by his unit while he is on 
active duty for training at service school 
may have such duty considered for pay 
purposes under current regulations 
which do not preclude payment for 
equivalent training for active duty train- 


ing provided officer is in armory drill 


status and written orders authorize such 


More than one a day—members of reserve 


components of uniformed services who 
are entitled to pay and allowances for 
two paid drills or equivalent periods of 
instruction performed in one calendar 


day of at least ‘ight hours’ duration, 
pursuant to 37 L. 8. C. 301 (a), are en- 


titled for retirement purposes to credit of 


one point for each drill under 10 U. 8. C, 


1332 and 1333 which authorize one point 


eredit for each drill and one day credit 


NE itvetccncnimnnnewnnean 


Medical and dental officers: 
Rate of pay: 


Active duty: 


Reserves: 

Inasmuch as term “full-time training 
duty” is included in definition of 
“active duty” in 10 U. 8. C. 101 
(22), it may be regarded as “‘active 
service’ within meaning of sec. 
203 (b) of Career Compensation 
Act of 1949, 37 U. S. C. 234 (b), 
which provides special pay for Re- 
serve commissioned officers who 
are recalled to duty after period of 
1 year or more of active duty. 36 
Comp. Gen. 179, modified........ 

Public Health Service Reserve medi- 
cal or dental officers, who perform 
active duty for period of one year 
or more under call or order to ex- 
tended active duty for 1 year or 
more, are considered commissioned 
officers under sec. 203 (a) of Career 
Compensation Act of 1949, 37 
U. 8. C. 234 (a), and as officers are 
entitled to special pay provided 
in sec. 203 (b) of act, 37 U. 8. C. 
234 (b), on recall for second tour of 
active duty for less than 1 year or 
for period of full-time training duty 
of less than 30 days between Sept. 
1, 1947, and July 1, 1959........... 
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Medical and dental officers—Continued 
Service credits: 
Concurrent 


Reserve service—during 
internship—Army Medical Corps offi- 
cer who attended medical school for 4 
years and trained as intern for 2 years, 
during which 2-year period he was also 
member of Army Reserve on inactive 
duty, is entitled, under sec. 202 (a) (7) 
of Career Compensation Act of 1949, 
37 U. 8. C. 233 (a), to constructive 
service credit of 4 years, based on his 
4 years in attendance at medical school, 
which period may not be reduced on 
account of Reserve membership during 
subsequent internship.......-........ 


Retired pay purposes—Army officer who, 


incident to placement on temporary 
disability retired list pursuant to 10 
U. 8. C. 1202 and 1372, is entitled to 
include constructive service by virtue 
of 37 U. 8. C. 233 (a) in computation of 
basic pay purposes, may also receive 
constructive service credit in deter- 
mination of multiplier factor for retired 
pay under formula B in 10 U. 8. C. 
3991 in view of 10 U. 8. C. 1401, which 
permits election of most favorable of 
any of other three formulas, even 
though constructive service credit may 
not be included in determination of 
multiplier factor under formula 2 of 10 


Missing, interned, etc., persons: 
Philippine Scouts parole time: 
Effective date—benefits for Philippine 


Scouts provided by act of Aug. 29, 
1957, which amended Missing Persons 
Act, are expressly made effective from 
Sept. 8, 1939; and, therefore, person 
who has been discharged from service 
and who would have been qualified for 
retirement by including credit for parole 
time as Philippine Scout may now be 
placed on retired list retroactive to 
date of discharge and in accordance 
with Uniform Retirement Date Act of 
1930, 5 U. 8. C, 47a 


Service credit: 


Benefits provided by act of Aug. 29, 
1957, which amended Missing Per- 
sons Act, 50 U. 8. C. App. 1002 (b), 
for Philippine Scouts, who were 
paroled prior to termination of 
Japanese occupation of Philippine 
Islands and who did not join guerilla 
forces or participate in other anti- 
Japanese activities, entitle members 
of uniformed services now on active 
duty or members who have been 
discharged to qualify by reason of 
service credit for parole time to retire- 
ment and retired pay provided that 
there is no valid determination under 
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Philippine Scouts parole time—Con. 


Service credit—Continued 
Missing Persons Act which would 
show voluntary participation with 
or for Japanese government to bring 


Five years of service—combination of serv- 


ice in different branches—five-year con- 
tinuous active service requirement for 
entitlement to lump-sum readjustment 
payment provided in sec. 265 of Armed 
Forces Reserve Act of 1952 does not 


voluntary release—Continued 
specify that active duty be performed in 
same military service, and, therefore, 
active duty as Reserve in one service 
may be combined with active duty in 


U. S., C. Cls. No. 248-54), which 
was based on particular facts relating 
to this member’s military status, 
should be submitted for advance 
decision for consideration separately 
on individual merits of each case..... 


them within prohibition against SOC IONE cecccineicconisstcnsiinne 357 
receipt of benefits and provided that Subsequent service: 
initial determination had placed Provision in sec. 265 of Armed Forces 
them in casualty status............. 424 Reserve Act of 1952 that acceptance 
Lump-sum leave benefits which have of lump-sum readjustment payment 
accrued to members of Philippine shall not deprive person of any retired 
Scouts solely by virtue of act of Aug. pay to which he would “otherwise 
29, 1957, which amended Missing become entitled’ does not apply 
Persons Act to provide benefits for solely to eligibility for retirement with 
parole time, are not precluded by retired pay arising by operation of 
time limitation in Armed Forces law but is applicable also to retirement 
Leave Act of 1946, and additional resulting from voluntary act, and, 
amounts may be paid if claim is therefore, officer who, after receipt of 
made within 3 years after Aug. 29, lump-sum readjustment payment on 
De ntdtinitndvagrehemsnitinbaigucie 424 involuntary release from active duty, 
Philippine Scouts who are in receipt of subsequently enlists and becomes 
retired pay may, by reason of bene- eligible for retirement on account of 
fits provided by act of Aug. 29, 1957, enlistment does not need to refund 
which amended Missing Persons lump-sum readjustment payment_.... 357 
Act, have Philippine Scout parole Reserve officer who, after involuntary 
time credited for increased retired release from active duty following at 
DR ines intenskuadiitlidmidhbbinencas 424 least 5 years of active service, enlists 
Reservists on other than extended active in regular component or enters on 
duty—reservists of uniformed services active duty as regular or reserve 
who, when performing full-time training officer in same or another military 
duty, other full-time duty or inactive service on next day or at any later 
duty training, with or without pay, time may be regarded as released from 
enter missing, etc., status covered by active duty for entitlement to lump- 
sec. 2 (a) of Missing Persons Act, 50 sum readjustment payment provided 
U. 8. C. App. 1002, are to be considered in sec. 265 of Armed Forces Reserve 
as having entered such status as regular Deb CE WR .nctmscctencnntsetttiinnenes 357 
and reserve members on extended active Retired: 
duty and, therefore, are entitled to basic Advancement on retired list: 
allowance for quarters at increased rates Enlisted members advanced to officer 
applicable to all reservists prescribed in grade—retired enlisted men who are 
87 U.S. C. 231 for all periods in missing advanced on retired list to com- 
status from date of entry into missing, missioned or warrant officer grade, 
iii chats ectendibkedace 659 pursuant to 10 U. S. C. 3064, and who 
Readjustment payment to reservists on in- have service as cadets in U. S. Mill- 
voluntary release: tary Academy, or as midshipmen in 
Election requirement—Navy Reserve of- U. 8. Naval Academy, or as cadets 
ficer who, incident to release from active in U. 8. Coast Guard Academy retain 
duty, is eligible for both readjustment their enlisted status so that prohibition 
payment and aviation lump-sum pay- in 10 U. S. C. 3682 against commis- 
ment is required under sec. 265 (b) (5) sioned officers counting cadet or mid- 
of Armed Forces Reserve Act of 1952, shipman service is not applicable, and, 
50 U.S. C. 1016 (b) (5), to make election therefore, such cadet and midshipman 
to receive one or other, and there is no service is creditable for retired pay 
authority incident to single release from DUI, sc wwesandscatnsdsdontabddinas 465 
service to permit member to take all of Highest temporary grade determina- 
one and part of other even though service tions: 
period applicable to one of severance Any retired pay case considered simi- 
payments is excluded................... 713 lar to Grayson case, (Grayson v. 
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Advancement on retired list—C ontinued 
Highest temporary grade determina- 
tion—Continued 
Army colonel who, after placement on 
retired list on Dec. 31, 1952, was 
appointed brigadier general in 
National Guard of U. 8. and sub- 
sequently promoted to major general 
but who was not ordered to active 
duty by Federal Govt. and did not 
serve on active duty in either of 
higher grades does not meet require- 
ments in 10 U. 8. C. 3963 (a) for 
advancement to grade of brigadier 
general or major general on retired 
list, nor does he come within scope 
of 10 U. 8. C. 1005 (subsequently 
repealed) applicable to officers who 
are retired while serving on active 
duty in higher temporary grades... . 
Annuity elections for dependents: 
Annulment of widow's remarriage— 
effect of Calif. court decree annulling 
Nev. marriage contracted by widow of 
naval officer is governed, under Calif. 
conflict of law rule, by law of place 
where marriage is contracted and 
under Nev. law such annulment is 
effective from date of decree; there- 
fore, widow who was in receipt of 
annuity which was payable until her 
death or remarriage and then went to 
decedent’s adopted son is not entitled 
to resume receiving annuity in her own 
right after date of decree..............- 
Incompetentse—time for election—an 
nuity election proposed to be made, 
on behalf of mentally incompetent 
officer, pursuant to sec. 3 of Uniformed 
Services Contingency Option Act of 
1053, approximately 2 years after his 
retirernent and almost 1 and % years 
after receipt of request from officer’s 
wife for approval of her election and 
over 6 months after death of member 
may not be regarded as having been 
made at time of retirement to effect 
ee 
Validity—member of uniformed services 
who, at time of appearance before phys- 
ical evaluation board and before com 
pletion of 18 yrs. service, signed paper 
indicating desire to make election to 
provide annuity for dependents, al- 
though neither dependents nor amount 
of benefits was indicated, but who did 
not execute election option form until 
several months after placement on 
disability retired list may not be 
regarded as having made valid election 
at time of retirement as required in 
OOO: Os Bi ircttctipeicicdsccce 


Combat citations—rear admirale—McColl 


case application—Navy captain who was 
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Retired—Continued 


transferred to retired list and advanced 
to rank of rear admiral but who con- 
tinued on active duty may have advance- 
ment on retired list regarded as con- 
ferring on him permanent grade of rear 
admiral, in consonance with decision in 
McColl v. U. 8., decided Jan. 16, 1957, 
©, Ols. No. 137-56, and, therefore, officer 
who served satisfactorily on active duty 
for 2 years as rear admiral is entitled to 
active duty pay and allowances of rear 
admiral (upper half) under 10 U. 8. C. 
5507 (e). B-68965, July 19, 1955, modified. 


Disability: 


Cadets, midshipmen, etc.: 
Temporary disability retirement afier 
August 10, 1956: 

Express exclusion of aviation cafiets 
from disability retirement benefits 
by 10 U. S. C. 1217 precludes pay- 
ment of physical disability retired 
pay or severance pay to aviation 
cadets subsequent to Aug. 10, 
1956—effective date of enactment 
into positive law of Title 10 of 
U.8. Code—and decision of Comp 
troller General in 30 Comp. Gen. 
431, based on statute which was 
substantially changed by codifica- 
tion of Title 10, may not be re- 
garded as precedent with respect 
to aviation cadets not retired or 
placed on temporary disability 
retired list prior to Aug. 10, 1956... 

Aviation cadets whose names were 
placed on temporary disability re- 
tired list pursuant to Title IV of 
Career Comp. Act of 1949, which 
has been repealed and codified as 
Chap- 61, Title 10, U. 8. Code and 
which specifically excludes avia- 
tion cadets, may continue to be 
carried on that list and be paid 
retired pay after Aug. 10, 1956~ 
effective date of enactment of Title 
10 into positive law—pursuant to 
savings provision in sec. 53 of act 
of Aug. 10, 1956, which continues 
rights begun prior to Aug. 10, 
Plbedctammusien hictbitins alten 

Placement of aviation cadet on 
temporary disability retired list 
prior to Aug. 10, 1956—effective 
date of enactment into positive 
law of Title 10 of U. 8S. Code, 
which specifically excludes aviation 
cadets from disability retirement 
benefits—is regarded as initial step 
in action which will lead either to 
return to duty, retirement or sep- 
eration for physical disability so 
as to be considered a proceeding 
begun prior to Aug. 10, 1956, 
within savings provision in sec. 53 
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Temporary disability retirement after SG i cccnciscctcnticttintamsibtionans 585 
August 10, 1956—Continued Method of computation: 
of act of Aug. 10, 1956, even though Combination of benefite—under 10 
disability determination is made U. 8. C. 1401, which contains table 
subsequent to Aug. 10, 1956.._.._. 166 setting out methods for computing 
Disability found prior to physical exami- retired pay for physical disability 
nation for promotion—higher grade and length of service retirements, 
retired pay—Coast and Geodetic Sur- and savings clause entitling members 
vey officer who was not given physical of uniformed service to hive retired 
examination for promotion from grade pay computed on formula most 
of It. to It, comdr. because he was favorable to them, members retired 
undergoing medical treatment and at under any section referred to in 10 
time of release from hospital disquali- U. 8. C. 1401 are entitled to highest 
fying nature of physical condition retired pay computed under any 
practically eliminated need for pro- ee 446 
motion physical examination and who Finality—although computation of 
then was given physical examinations retired pay under one of methods 
to determine eligibility for disability provided in sec. 511 of Career Com- 
retirement may not have disqualifying pensation Act of 1949 does not pre- 
nature of disability regarded as having clude recomputation of retired pay 
been found to exist as result of physical on basis of other method if conditions 
examination for promotion to be en- change in such manner that retired 
titled to higher retired pay based on member’s pay would increase by 
grade of It. comdr. under 5th proviso such recomputation, secs. 5 and 6 of 
of sec. 402 (d) of Career Compensation Career Incentive Act of 1955, 37 
RUE: OE TOs ccseitesitssaitin hentai niniibaiacraiitn 89 U. 8S. C. 321a and 322a, preclude fur- 
Election of retired pay—finality—al- ther recomputations of retired pay 
though disability retired pay election under sec. 511 of 1949 act, and in that 
provisions of sec. 411 of Career Com- respect method of computation of 
pensation Act of 1949 do not specify retired pay is final and binding on 
that election is final and binding, SOUOR SN iccvetcencinsdtciierin 31 
election is required to be made within Most favorable formula—- Army officer 
5 years of Oct. 1, 1949—effective date who, incident to placement on tem- 
of act—and, unless member’s status porary disability retired list pursuant 
has changed so that he did not have to 10 U.S. O. 1202 and 1372, is entitled 
opportunity to change first election to include constructive service by 
during 5-year period to take advantage virtue of 37 U. 8. O. 233 (a) in com- 
of new status, election once made is putation of basic pay purposes, may 
final and binding on retired member.. 31 also receive constructive service 
Inactive time credit. (See Pay, service credit in determination of multiplier 
credits, inactive time, on retired list, factor for retired pay under formula 
retired pay increase purposes) B in 10 U. 8. C. 3991 in view of 10 
Members who served in higher rank U. 8. C. 1401, which permits election 
than at retirement—payment basis—in of most favorable of any of other 
computation of retired pay of members three formulas, even though con- 
of uniformed services retired for physi- structive service credit may not be 
cal disability who hold permanent Re included in determination of multi- 
serve grades which are higher than plier factor under formula 2 of 10 
temporary grades in which they are Wi Be Os Wi iniictccdnetenttitninia 704 


serving on active duty at time of re- 
tirement, rule established in case of 
Tracy v. U. S., 136 C. Cls. 211, and 
related cases, which authorized com- 
putation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to ap- 
plicability of 4th par. of sec. 15, Pay 
Readjustment Act of 1942, to Reserve 
officers retired for disability but also 
with respect to disability retirement 
pay under sec. 402 (d), Career Com- 
pensation Act of 1949 or under 10 


U. 8. C. 1372. 36 Comp. Gen. 628, 


Other retirement benefits: 

Although proviso in subsec. 402 (f) of 
Career Compensation Act of 1949, 
which permitted certain members of 
uniformed services who were re- 
quired to be retired for physical dis- 
ability te be retired under laws 
relating to voluntary and involun- 
tary retirement, has not been re- 
stated in Title 10 of U. 8S. Code 
which reenacted into positive law 
disability retirement provision of 
sec. 402 of 1949 act, it continues to be 
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Disability— Continued 
Other retirement benefits—Continued 
applicable to Coast Guard enlisted 
member who was placed on tempor- 
ary disability retired list prior to 
Aug. 10, 1956—date of enactment of 
Title 10 of U. 8. Code—and who may 
now desire to be retired under 20- 
year voluntary retirement law 
rather than to be retired under per- 
manent disability retirement law... 
Coast Guard enlisted member who is 
on temporary disability retired list 
pursuant to action taken under sec. 
402 of Career Compensation Act of 
1949, and who reenlists in Coast 
Guard upon determination by Sec. 
of Treasury of physical fitness for 
duty may thereafter be permitted to 
retire under Coast Guard 20-year 
retirement law, 14 U. S. C. 355_....-. 
Savings proviso in sec. 402 (f) of Career 
Compensation Act of 1949, 37 
U. 8. C. 272 (, which permits cer- 
tain members of uniformed services 
who are required to be retired for 
physical disability to be retired 
under laws relating to voluntary and 
involuntary retirement, does not en- 
title members retired for physical 
disability to any right to retired pay 
authorized for voluntary or involun- 
tary nondisability retirement. _..... 
Service prior to November 12, 1918— 
computation on other than grade when 
retired—in computation of retired pay 
of members of uniformed services 
retired for physical disability who 
hold permanent Reserve grades which 
are higher than temporary grades in 
which they are serving on active duty 
at time of retirement, rule established 
in case of Tracy v. U. S., 136C. Cls. 211, 
and related cases, which authorized 
computation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to 
applicability of 4th par. of sec. 15, Pay 
Readjustment Act of 1942, to Reserve 
officers retired for disability but also 
with respect to disability retirement 
pay under sec. 402 (d), Career Com- 
pensation Act of 1949 or under 10 
U. 8. OC. 1372. 36 Comp. Gen. 628, 


Temporary retired list: 

Five-year limitation—Naval Reserve 
officer who, after 5 years on tem- 
porary disability retired list, was 
determined to be physically fit to 
perform duties of his rank but who 
did not have disability retired status 
terminated until 6 months later 
when he accepted new appointment 
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as Reserve officer is prohibited under 

sec. 402 (d) of Career Comp. Act of 

1949, 37 U. 8. O. 272 (d) from receiv- 

ing disability retired pay for any 

time subsequent to expiration of 
b-year period, and physical fitness 
determination may not be regarded 
as constituting orders placing mem- 
ber in active duty status so as to 
entitle him to active duty pay for 
6month period prior to termination 
of disability retired status.......... 
Permanent disability—Coast Guard 
enlisted member who ison temporary 
disability retired list pursuant to 
action taken under sec. 402 of Career 

Compensation Act of 1949, prior to 

its repeal and subsequent reenact- 

ment in Title 10, Chap. 61, of U. 8. 

Code, must have permanent dis- 

ability retirement effected under 

former provisions in sec, 402; how 

ever, savings provision in 10 U. 8. C. 

1401, which permits members to 

receive highest retired pay under 

any law, although not applicable 
while member is on temporary dis- 
ability retired list, would apply 
when permanent retirement for dis- 
ee 
Termination: 
Foreign citizenship: 

Marine Corps Reserve officer who ts 
receiving disability retirement pay 
under act of Aug. 27, 1940, 34 
U.S. 0. 855e-1, does not have right 
to retirement pay affected by 
termination of military status nor 
does such right terminate if he 
becomes citizen of foreign country. 

Right of retired member of Regular 
Navy to receive retired pay is 
contingent upon continuation of 
status in Regular Navy and hss 
of U. 8. citizenship by member is 
inconsistent with continuation of 
military status, and, therefore, 
right to retired pay terminates if 
member of Regular Navy becomes 
citizen of foreign country.......... 

When right to receive disability 
retirement pay by retired Regular 
or Reserve member of Armed 
Forces is contingent upon his 
continued status in Armed Forces 
and his status is materially altered 
by dropping his name from rolls 
under provisions of 10 U. S. C. 
1161 (b) and 1163 (b), right to 
disability retirement pay {er- 
minates..... usheameun weenie 
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Termination—Continued 
Foreign citizenship—Continued 
Warrant officers—member of Regular 
Air Force who is retired for physical 


ual’s basic pay factor shall be same as 
if he had at that time been trans- 
ferred to Fleet Reserve with service 
exactly equal to aggregate of service 


Active duty after retirement—Con. 
prior to transfer plus active duty, to 
have retainer pay computed on 
basis of active-duty pay for service 


Honorary Reserve service—in view of 


express provision of sec. 202 (b), Career 
Compensation Act of 1949, 37 U. S. O. 
233 (b), which permits members of 


disability in status of chief warrant CR OE Fe isiccintntbitninsnaiaas 57 
officer with entitlement to retiréd pay Service credits: 
computed on basis of higher temporary Basis for entitlement of members on 
rank or grade (colonel, Air Force Re- Fleet Naval Reserve or Fleet 
serve) than held at time of retirement Reserve retired lists to increased 
and to rank or grade of colonel on re- retirement pay benefits provided 
tired list does not have warrant officer in sec. 208 of Naval Reserve Act 
status terminated to be considered an of 1938, 34 U. S. C. 854g, for active 
officer within meaning of fourth par. duty performed subsequent to 
of sec. 15 of Pay Readjustment Act of transfer to Fleet Naval Reserve or 
1942, 37 U. S. C. 115, for recomputa- Fleet Reserve is total creditable 
SN GE INEE WG iv cniecienccsdscsiidaes 489 service member has on date of 
Effective date: release from active duty........... 383 
Date of release from duty v subsequent Navy enlisted man who had 13 
date—officer in Army of U. 8S. whose years, 7 months and 5 days of 
military record was corrected to show service on transfer to Fleet Naval 
that release from active duty was due Reserve, under act of July 1, 1922, 
to physical disability and that he was and who subsequently performed 
entitled to disability retired pay from active duty after transfer so that 
date fixed subsequent to date of re- he had aggregate of 17 years, 1 
lease from active duty should not be month, and 22 days of service on 
barred by release provisions of 5 Dec. 7, 1945, when he was released 
U. 8. C. 191a (c) from receiving dis- from active duty, is not entitled to 
ability retired pay from date of release any increased retired pay by 
from active duty to earliest date for reason of total service interrupted 
which he received retired pay upon by inactive time in Fleet Naval 
subsequent interpretation that date Reserve, but is entitled only to 
for commencement of retired pay could same retired pay as man trans- 
not be fixed at date other than date of ferred to Fleet Reserve on that 
release from active duty............... 852 day under sec. 203 of Naval 
Subsequent application effect—holding Reserve Act of 1938, 34 U. 8. C. 
in Seagrave v. U. S., 131 Ct. Cls. 790, 854b, with more than 16 years but 
that retired pay under Title III of less than 20 years of service. ....... 383 
Army and Air Force Vitalization and Conclusion in Grissing case, William 
Retirement Equalization Act of 1948, Sebastian Ebinger, et al. v. U. S., 
10 U. S. C. 1036, is payable from date C. Cls. No. 49615, decided Oct. 9, 
member met age and service require- 1957, that all active duty per- 
ments for such pay even though ap- formed subsequent to transfer to 
plication for retired pay is not made Fleet Reserve and subsequent to 
until some time subsequent to such July 1, 1925—except peacetime 
date, will be followed in settlement of active duty of not more than 2 
similar claims. 35 Comp. Gen. 563, months in each 4-year period—is 
80 id. 287, 28 id. 321, modified........... 653 creditable for increased retainer 
Fleet reservists: and retired pay under sec. 208 of 
Active duty after retirement: Naval Reserve Act of 1938, 34 
Navy enlisted man whose service prior U. 8. C. 854g, is tenable one and 
to transfer to Fleet Reserve and will be followed as precedent in 
active duty after transfer totaled settlement of similar claims in- 
more than 214% years but less than stead of holding that only active 
22 years on subsequent release to duty performed during period of 
inactive duty is entitled under sec. national emergency declared by 
516 of Career Compensation Act of President was creditable under 
1949, which provides that on release sec. 208. 26 Comp. Gen. 804, 32 
from active duty performed after id. 159, modified; 35 Comp. Gen. 
transfer to Fleet Reserve, individ- TR; CIB iainiccidictiscccmnincn 439 
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Service credite—Continued 





uniformed services to count for basic pay 
purposes periods in Honorary Reserve of 
Officers’ Reserve Corps, the holding in 
23 Comp. Gen. 655 that Honorary 
Reserve service may not be credited for 
longevity pay purposes in computation 
of retired pay under Title III of Army 
and Air Force Vitalization and Retire- 


Constructive—medical, dental service— 
Army officer who, incident to placement 
on temporary disability retired list pur- 
suant to 10 U. 8. ©. 1202 and 1372, ts 


entitled to include constructive service 
by virtue of 37 U. 8. C. 233 (a) in com- 
putation of basic pay purposes, may 
also recelve constructive service credit 
in determination of multiplier factor for 
retired pay under formula B in 10 
U. 8. C. 3991 in view of 10 U. 8. OC, 1401, 
which permits election of most favorable 


1953—the effective date of Armed 
Forces Reserve Act of 1952—when 
such dual status was permissible 
may have inactive service as com- 


ment Equalization Act of 1948 is no of any of other three formulas, even £ 
longer for application. 25 Comp. Gen. though constructive service credit may 
GE GIG, ccticenccsetousnevesesccce 728 not be included in determination of 
Reservists—Navy officers’ voluntary re- multiplier factor under formula 2 of 10 
tirement—service in other branches— WA Di Pea tebivcvctdntsniaicsssssbe 7%4 
Naval Reserve officer who, on Mar. 1, Double time for foreign duty—erroneous 
1954, when transferred to retired Reserve service credit by Court—decision by Ct. { 
with pay, upon his own application, did Cls. in which it was held that officer was é 
not qualify for retirement benefits of entitled to double-time credit for foreign ¢ 
secs. 6 and 7 (a) of act of Feb. 21, 1946, enlisted service prior to 1912 for retire- g 
34 U.S. C. 410b and 410¢ (a), because one ment purposes and to retirement pay as 5 
year, 4 months and 11 days of his 20 lieutenant colonel with over 22 years’ 2 
years of active Federal service was service, notwithstanding that record in- i 
enlisted service in Army which was not dicated that officer actually completed f 
creditable until amendatory act of Aug. over 30 years of service, has become final § 
4, 1055, 34 U. 8. C. 410b, authorized in all respects so as to preclude recom- : 
credit for Army service, is eligible for putation of retired pay on any other 
retirement benefits under 1946 act upon WIR. Ss ccctitecciisetckicomatincaese 153 
approval of his application made on Drills, etc., duty—members of reserve com- 
Aug. 25, 1955, and monetary benefits ponents of uniformed services who are } 
would accrue from Sept. 1, 1955—first of entitled to pay and allowances for two f 
month following application—or from paid drills or equivalent periods of in- 4 
first of month following approval of struction performed in one calendar day 
isa idinibdeninietiicnndidntainns 662 of at least eight hours’ duration, pur- 
Service credits. (See Pay, service credits) suant to 37 U. 8. C. 301 (a), are entitled 
Termination—disability. (See Pay, re- for retirement purposes to credit of one 
tired, disability, termination) point for each drill under 10 U. 8. C. i 
Service credits: 1332 and 1333 which authorize one point 
Cadet, midshipman, ete.: credit for each drill and one day credit for 
Retired pay—retired enlisted men who COE, scien itictticecebn 618 
are advanced on retired list to com- Hospitalization, etc., periods—reservists’ 
missioned or warrant officer grade, pur- training duty—although reservist who, 
suant to 10 U. 8. C. 3964, and who have during 2-week active duty training pe- 
service as cadets In U. 8. Military riod, is injured and hospitalized may 
Academy, or as midshipmen in U. 8S. receive retirement point credit under 10 
Naval Academy, or as cadets in U. 8S. U. 8. C. 1332 for each day of active duty 
Coast Guard Academy retain their en- covered by orders, even though he was 
listed status so that prohibition in 10 hospitalized for portion of period, retire- i 
U. S. C. 3682 against commissioned ment point credit may not be given for d 
officers counting cadet or midshipman period of hospitalization subsequent to } 
service is not applicable, and, there- duty period prescribed in orders........ 403 
fore, such cadet and midshipman serv- Inactive time: 
ice is creditable for retired pay purposes. 465 National Guard. (See Pay, service 
Service prior to November 12, 1918— credits, National Guard, State Na- 
service as cadet in U. 8S. Military tional Guard between 1903-1916) 
Academy or as midshipman in U. 8. On retired list: 
Naval Academy prior to Nov. 12, 1918, Officer and enlisted status—member of 
may be regarded as service as member uniformed services who held com- 
of military or naval forces of U. 8. for mission in Air Force Reserve con- 
computation of retired pay pursuant currently with status as retired en- 
to paragraph 4 of sec. 15 of Pay Read- listed man in Enlisted Reserve 
Justment Act of 1942, 37 U.S. C. 115... 31 Corps during period prior to Jan. 1, 
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PAY—Continued 
Service credits—Continued 


Inactive time—Continued 
On retired list—Continued 

missioned officer counted in com- 

putation of basic pay for retired pay 

purposes under 10 U. 8. C. 8@ll 

upon retirement of member following 

recall and active duty as commis- 

SR CE cndetrecns taeneensense 

Retired pay increase purposes: 

Credit for inactive time on retired 
list for purpose of increasing re- 
tired pay of members of uniformed 
services who, after retirement for 
physical disability, are recalled to 
active duty and subsequently re- 
turned to inactive duty status, 
will be allowed only for those mem- 
bers who come within purview of 
Danielson case, 121 C. Cls. 533, 
and for those retired members who 
meet requirements of last proviso 
of sec. 402 (d) of Career Compensa- 
tion Act of 1949 and are returned 
to retired status after Oct. 1, 1949— 
effective date of Career Compensa- 
Ce eee 

Holding in Travis v. U. S., C. Cls. 
No. 5-53, which applies re-retire- 
ment concept to permit all mem- 
bers of uniformed services who are 
retired for physical disability to 
count time in inactive-duty 
status on retired list to increase 
their retired pay after tour of ac- 
tive duty, does not give effect to 
plain language of sec. 202 (b) of 
Career Compensation Act of 1949, 
which grants increased retired pay 
benefits to special group covered 
by sec. 402 (d) of act, and, there- 
fore, Travis decision will not be 
followed by GAO..............-.. 

Members of uniformed services who 
are retired for physical disability 
on or after Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—and subsequently recalled 
to active duty may, on return to 
retired status, have time served 
in inactive-duty status on retired 
list credited for purpose of increas- 
ing their retired pay provided they 
meet eligibility requirements of 
last proviso of sec. 402 (d) of 1949 
set, & U..G.. 0. BIB B.nccocccaves 

Method of computation—days v. month— 
in computing length of service for pay 
purposes when time lost has been made 
up to complete enlistment contracts 
pursuant to 10 U. S. C. 629a, time should 
be accounted for on day-for-day basis in 
those cases where 30-day-month metiied 
would not be to member’s advantage by 
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Service credits— Continued 


virtue of service in months with less or 
Se Ci Ta entice cndadescsesx 
National Guard—state National Guard 
between 1903-1916—under decision in 
Hedden v. U. &., decided July 12, 1957 
(C. Cls. No. 156-55), only active duty 
training performed as member of State 
National Guard under Dick Act of 1903, 
$2 Stat. 775, as distinguished from periods 
of mere membership in State National 
Guard may be included in determining 
number of years of active service in com- 
puting retired pay under method (b) in 
sec, 511 of Career Compensation Act of 
Wa Fe Ws Gi Ci Ci iacictcticcsibnsnacciac 


Staff Corps of the Navy—line service—adop- 


tion of well-established administrative 
interpretation of sec. 202 (d) (1) of Officer 
Personnel Act of 1947, that only staff 
corps service was for consideration in 
determining eligibility of Navy officers 
for continuation on active list or for 
involuntary retirement, by Congress 
when it enacted into positive law 10 
U. S. C. 6388 and substituted words 
“any staff corps of the Navy” for words 
“Regular Navy” precludes Department 
from disregarding plain language of 
section and reversing former interpreta- 
tion to include line service as well as 
SE CONG Tv cicttiiittintiswindcinasnn 


Temporary disability retired list—time 


spent on temporary disability retired 
list by member of uniformed services 
prior to separation for physical disability 
is authorized to be credited in deter- 
mining rate of basic pay for purposes of 
computing severance pay under 10 
U.S. C. 1212 (a) (A) or under sec. 403 of 
Career Compensation Act of 1949 as 
originally enacted prior to enactment 
into positive law of Title 10 of U. S. 


Temporary Reserve service— Coast 
Guard—since active duty performed as 
temporary member of Coast Guard 
Reserve was considered creditable for 
longevity purposes on Sept. 30, 1949, day 
preceding effective date of Career Com- 
pensation Act of 1949, it may also be 
credited for purpose of computing basic 
pay under sec. 202 (a) of Career Com- 
pensation Act of 1949, 37 U. S. C, 233 


Severance: 


Disability retirement—temporary disability 
retired list credit—time spent on tempo- 
rary disability retired list by member of 
uniformed services prior to separation 
for physical disability is authorized to be 
credited in determining rate of basic pay 
for purposes of computing severance pay 
under 10 U. S. C. 1212 (a) (A) or under 
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PAY—Continued Page | PAY—Continued Page 
Severance—Continued Withholding—Continued 
sec. 403 of Career Compensation Act of Debi liquidation—Continued 
1949 as originally enacted prior to enact- Installment liquidation—Continued 
ment into positive law of Title 10 of U. 8. disbursing officer may not receive 
CD ita nccicieadndnietnebiiandaee 823 any pay until debt is liquidated.... 344 
Limitation—second discharge—Navy en- Agent accountable officers—provisions 
listed man who, after discharge for of 10 U. 8. C. 4833 and 9833, which 
physical disability and receipt of sever- impose on Army and Air Force ac- 
ance payment based on 11 years, 3 countable officers and their agents 
months and 20 days’ service, reenlisted pecuniary responsibility for money 
and was subsequently discharged for entrusted to them, require more than 
disability with total of 13 years, 2 months mere showing of money respons!- 
and 1 day of active service is precluded bility without refund in case of loss 
by 12-year service limitation in 10 of funds or embezzlement by agent 
U. 8. C, 1212—which is limitation on officer; however, withholding of cur- 
amount to particular individual rather rent pay of agent until debt ts dis- 
than limitation as to amount which may charged is proper under sec. 1766, 
be paid for each separation—from re- Te A, 344 
ceiving another severance payment Persons subject to current pay with- 
based on total service but member may holding: 
receive additional severance payment Deputy disbursing officers—military 
on basis of remaining period of active officers who are designated as depu- 
service not to exceed total of 12 years... 289 ties to disbursing officers under 31 
Status of kinds of pay—lamp-sum readjust- U. 8. ©. 103a, which subjects them 
ment payments as severance pay—lump- to same liabilities and penalties as 
sum readjustment payment made to re- disbursing officers, and who lose or 
servists who are involuntarily released embezzle funds entrusted to them 
from active duty after 5 years of continuous by disbursing officer are subject to 
active duty pursuant to sec. 265 of Armed current pay withholding provisions 
Forces Reserve Act of 1952, as added by in sec. 1766, R.8.,5 U. 8. C. 82, until 
act of July 9, 1956, 50 U. S. C. 1016, is not debt has been paid................. o44 
within purview of term “severance pay,” Enlisted members entrusted with 
as used in act of Aug. 11, 1955, 37 U. 8. C. funds—enlisted members of unt- 
253 (a), so as to entitle such reservists in- formed services who do not perform 
voluntarily released to travel and trans- disbursement duties and who are 
portation allowances which accrue to not bonded, but who embezzle or 
members discharged with “severance lose Govt. moneys entrusted to 
MNEs.” dcccaledcehalinininacn Sneialbdie wiksinibesintabisiniinacis 215 them, have status which is more 
Withholding: than that of ordinary debtor of U. S. 
Debt liquidation: within meaning of decision in 
Current v. final pay—property losses—in McCarl v. Pence, 18 F. 2d 809, in 
absence of specific statutory authority which it was held that current pay 
for withholding current pay of mem withholding provisions in sec. 1766, 
bers of uniformed services to liquidate R. 8., 5 U. 8. C. 82, were not appli- 
general debts due U. S., the only ac- cable to ordinary debtors as distin- 
tion which may be taken with respect guished from disbursing officers; and, 
to indebtedness resulting from loss or therefore, failure of such enlisted 
damage to Govt. property, under 31 members to account for Govt. 
U. 8. C. 89, 90, by Marine Corps en- moneys makes them accountable 
listed man, who disputes debt and employees subject to set-off action 
declines to make arrangements for under sec. 1766, R. 8., which requires 
debt liquidation, is to note debt in withholding of current pay until 
member’s service record so that set-off debt is discharged...............-.. 344 
may be made from final pay due on PAYMENTS: 
separation from service..............- 353 Absene or unenforceability of contract— 
Installment liquidation: quantum meruit—award of contraet by 
Provisions of 10 U. 8. C. 2772, under Dept. of Army to bidder determined to he 
which Secretary of a military depart- low on basis of erroneous freight rate 
ment may authorize installment computation is invalid under 10 U. 8. O. 
liquidation of indebtedness, are ap- 2305 (b) which requires award to be made 
plicable to military as distinguished to low bidder; however, with respect to any 
from civilian officers, and, therefore, deliveries already made and accepted, 
civilian deputy disbursing officer in payment may be made on quantum meruit 
military department who loses or basis for reasonable value, not to exceed 
embezzles funds entrusted to him by cost to Govt. under low acceptable bid... 830 
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PAYMENTS—Continued 


Advance: 

As extending appropriation availability be- 
yond fiscal year—execution of lease 
agreement for rental of nitrogen gas 
cylinders for 25-year period is in contra- 
vention of advance payment prohibi- 
tion in sec. 3648, R. 8., 31 U. 8. C. 529; 
and, since rental agreements are incident 
to regular and continuing purchase of 
gas from lessor over lease period, such 
agreements are in violation of sec. 3735, 
R. S., 41 U. 8. C. 13, which prohibits 
execution of contracts for more than 
year, and secs. 3679 and 3732, R. 8., 31 
U.S. C. 665 and 41 U. 8, C. 11, limiting 
obligation of appropriations by con- 
tract to needs arising within fiscal year 
covered by appropriation to be charged. 

Subscriptions to newspapers, periodicals, 
etc.—chemical index—decennial index 
published by American Chemical So- 
ciety may not be regarded as newspaper, 
magazine, or periodical within meaning 
of advance payment exemption in 31 
U. 8. C. 530, and, in absence of express 
statutory authority, Govt. agencies may 
not make advance payments for such 


DIR cc scycnsncesnsbasnnseesensne 
Erroneous: 
Payment to rightful payee prior to refund 
or recovery: 


Death gratuity which, pursuant to sec. 
301 of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act, is paid to person 
determined by appropriate com 
mander to be entitled thereto, based 
upon representations of record made 
by deceased serviceman as to his 
marital and dependency status and, 
in absence of information which would 
give rise to doubt as to status, consti- 
tutes good acquittance even though it 
subsequently develops that payee is 
not proper statutory payee, and pay- 
ment would neither impose pecuniary 
Hability on disbursing officer nor 
warrant second payment to proper 
person, regardless of whether misrepre- 
sentations were wilful or erroneous.... 

If death gratuity authorized by sec. 301 
of Servicemen’sand Veterans’ Survivor 
Benefits Act is paid through adminis- 
trative mistake to person clearly not 
entitled to it when another person is 
clearly entitled to gratuity, gratuity 
should be paid to proper payee, irre- 
spective of recovery of erroneous pay- 
ment and disbursing officer would be 
heid pecuniarily liable for improper 
payment even though erroneous payee 
had been determined by appropriate 
commander to be person entitled to 
gratuity 
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Erroneous—Continued 
Waiver of collection: 

Exclusion from Servicemen’s and Vet- 
erans’ Survivor Benefits Act of any 
provision authorizing waiver of re- 
covery of erroneous death gratuity 
payments precludes GAO from au- 
thorizing waiver of recovery of erron- 
eous payments and no reduction in 
number of collection letters required 
by Gen. Regs. No. 129 would be 


Mileage payments which were made for 
use of privately owned automobiles 
by U. 8S. attorneys and marshals 
within and outside of their designated 
posts of duty without deduction from 
computation of distance of normal 
travel between home and headquarters 
for travel performed during period of 
Aug. 27, 1956, and June 4, 1957—when 
matter was reconsidered and it was 
held that it was within administrative 
discretion to allow mileage without 
deductions—may be waived and col- 
lections refunded provided that retro- 
active application is not extended to 
travel for duty performed en route 
between home and headquarters...._- 


In lieu of taxes. (See States, Federal pay- 
ments in lieu of taxes) 

EXCHANGES, 
STORES, ETC.: 

Employee status. (See Officers and Em- 
ployees, status, nonappropriated fund 
activities) 


SHIPS 


POST OFFICE DEPARTMENT: 


Employees— Compensation. 
sation, Postal Service) 

Lease-Purchase Program. 
chase Program) 


Liability for reimbursing other agencies for 
services—Federal Reserve banks—services 
rendered by Federal Reserve banks in proc- 
essing postal remittances received di- 
rectly from postmasters are primarily per- 
formed for P. O. Dept. rather than for 
Dept. of Treasury, and act of June 1, 1955, 
5 U. 8. C. 2588, which authorizes Treas- 
ury Dept. to reimburse Federal Reserve 
banks for services, is limited to payment 
for services performed for that Dept., and, 
therefore, it is responsibility of P. O. Dept. 
to reimburse Federal Reserve banks for 
services rendered to it 


(See Compen- 


(See Lease-Pur- 


Mail —transportation—foreign—payment—li- 
ability of U. S. to pay for free transit of 
mail on vessels of U. 8. registry from Peru 
under provisions of postal conventions, in 
view of law enacted by Peruvian legisla- 
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POST OFFICE DEPARTMENT—Con. Page} PUBLIC BUILDINGS: 


ture in 1928 which requires foreign ship- 
ping companies using ports of Peru to 
transport mail without charge, is subject 
to such doubt that payment to steamship 
company may not be authorized in absence 
of countervailing court decision which 
interprets effect of foreign law............ 

Post offices—lease-purchase projects. (Sce 
Lease-Purchase Program) 

Postal Service employees—compensation. 
(See Compensation, Postal Service) 

PRINTING AND BINDING: 

Christmas carde—cost of seasonal greeting 
cards to be sent by U. 8. Information Serv- 
ice posts to local dignitaries and other 
important individuals in countries where 
posts are located is not cost incident to 
dissemination abroad of information about 
U. 8. to justify use of appropriated funds 
and to warrant exception to long-standing 
rule that, in absence of specific authority, 
cost of Christmas cards is personal expense 
to be borne by officer who ordered and sent 


Damage, loss, etc.: 

Carrier’s liability—burden of proof— 
where Govt. bill of lading, under which 
Govt-owned automobile was shipped 
overseas, indicates receipt of auto- 
mobile in good condition at origin by 
carrier and delivery to consignee at 
destination damaged, there is pre- 
sumption that damage and pilferage 
occurred during transportation, and 
where this presumption is supported 
by inspection report of agent of con- 
signee and consignee and only evidence 
offered by carrier fs delivery record, 
which is not identified with particular 
shipment and is not signed by either 
agents of consignee or agents of carrier, 
deduction from carrier’s bill to cover 
a 

Damage occurring after execution of sale 
contract but before delivery of deed— 
oral warranty which was given by real 
estate broker, pursuant to instructions 
from Govt. property officer, guaran- 
teeing operating condition of plumb- 
ing, electrical and heating equipment 
in house, before execution of sale con- 
tract which expressly provides that 
purchaser has examined property and 
will not make any claim against seller 
for any deficiency or imperfection in 
physical condition, is without effect 
to bind Govt. for costs of replacing 
heater which was discovered to be 
defective shortly after execution of 
contract but before sale was closed... 


871 


Construction—appropriation ava!labil!ty—an- 


nual salaries and expenses appropriations 
for Agricultural Research Service which 
contain specific limitation on amount 
available for construction, alteration, and 
repair of buildings may not be regarded as 
appropriations which are separable so that 
amount for construction could be estab- 
lished on 8 no-year basis and considered 
available continuously without reference 
to fiscal year pursuant to 31 U. 8. C. 682 


Jurisdiction—corporations. (See Corpora- 


tions, Government, Federal law applica 
bility, General Services Administration 
building functions) 


Leases. (See Leases) 
Repairs, etc.—appropriations—specifie au- 


thorization—authority in sec. 16, title 2, 
Canal Zone Code, for acquisition or con- 
struction of buildings is appropriation au 
thorization and does not supersede pro 
hfbition in sec. 3733, R. 8., 41 U. 8. C. 12, 
against execution of contracts for construe 
tion of public buildings in absence of 
specific appropriation for such purpose; 
therefore, specific appropriation for con- 
version of buildings in Canal Zone is 
required before expenditure can be made.. 


PUBLIC HEALTH SERVICE: 
Hospital, etc., construction program—with- 


holding State funds for nonconformity with 
Federal bidding—discretionary action by 
Surgeon General in not withholding Hill- 
Burton Act funds from sponsor who failed 
to comply with competitive bidding re- 
quirements of regs. by award to other than 
lowest bidder on basis of completion time 
factor not provided in invitation could not 
be given any semblance of approval by 
GAO which has primary duty in procure- 
ment field to maintain integrity of com- 
petitive bidding system.................. 


PUBLIC LANDS: 


583 Proceeds from sales—sale expenses—under 


700 


P. L. No. 999, 84th Congress, 16 U. 8. C. 
460e, which authorizes sale of public lands 
in reservoir areas by public auction, sealed 
bid and by negotiation and which does not 
contain any provision precluding applica- 
tion of act of June 8, 1896, 31 U. 8. C. 489, 
which makes available gross proceeds of 
public property sales for payment of direct 
expenses prior to deposit of net proceeds 
into Treasury as miscellaneous receipts, 
appraisers’ fees, auctioneers’ fees and ad- 
vertising costs may be regarded as expenses 
pertaining directly to sales and payable 
WORE BED SISTINE .ccucancsenensescusesce 


PURCHASES: 
Open market—after expiration of contracte— 


coal mine owned by Indian tribe and 
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PURCHASES—Continued Page |; QUARTERS ALLOWANCE-—Con. Page 
operated on royalty basis by contractor or Dependents: 
lessee employing Indian labor may prop- Children: 


erly be considered as ‘‘Indian industry” 
within meaning of 25 U. 8. C. 47, which 
grants Sec. of Interior discretionary 
authority to make purchases of products 
of Indian industry on open market....... 
QUARTERS ALLOWANCE: 
Commencement and termination: 
Annulment of marriage—annulment of 
voidable marriage of officer of uniformed 
services who is receiving basic allowance 
for quarters on account of wife terminates 
his entitlement to quarters allowances 
on date annulment decree becomes 
effective, and, although quarters allow- 
ance payments received prior to that 
date may be retained, payments may not 
be made on or after that date for any 
period, whether prior or subsequent to 
date of annulment decree 
Dependent’s marriage—officer of uni- 
formed services who is receiving basic 
allowance for quarters on account of un- 
married legitimate child under 21 years 
of age on date of child’s marriage has his 
tight to quarters allowance terminated 
on that day but may receive payment for 
that day, and, if child—a daughter— 
marries member of uniformed services 
who Is entitled to receive quarters allow- 
ance on account of dependents, his right 
to payment on account of wife com- 
mences on date of marriage. 
Divorce—member of uniformed services 
who is receiving basic allowance for quar- 
ters on account of wife and who has his 
marriage dissolved by final decree of 
divorce continues to be entitled to 
quarters allowance through date of final 
decree of divorce 
Remarriage on date of divorce—when on 
date of final decree of divorce dissolving 
marriage of officer, who is in receipt of 
basic allowance for quarters on account 
of wife, divorced wife marries another 
officer who is entitled to receive quarters 
allowance on account of lawful wile, 
both officers are entitled to payment on 
her account for same day 
Void marriages—member of uniformed 
services whose marriage is void because 
of preexisting marriage of other party has 
no lawful wife for entitlement to basic 
allowance for quarters on her account 
for any period; however, under sec. 
603 of Career Compensation Act of 1949, 
37 U. 8. C. 308, member might be re- 
lieved from obligation of repayment for 
quarters allowances received if he 
entered into marriage in good faith but 
he does not have right to any payments 
not previously received after invalidity 
of void marriage is discovered 


Adopted—in view of diversity of adop- 
tion laws of various jurisdictions, it is 
inadvisable to formulate a general rule 
with respect to effective date for com- 
mencement of entitlement to quarters 
allowance by officer who acquires 
dependent by virtue of interlocutory 
order or decree of adoption; however, 
any question may be submitted to 
Comptroller General for decision 

Legitimacy by parents’ intermarriage— 
in view of conflict of opinions concern- 
ing jurisdiction for determining legit- 
imacy status of children and tendency 
of courts to effect status of legitimacy 
rather than illegitimacy, payments of 
quarters allowance on account of un- 
married child under 21 years of age, 
who was born out of wedlock but who 
has been legitimated by intermarriage 
of parents, need not be questioned to 
determine particular law in each case, 
provided father has acknowledged and 
accepted child as his own and child 
has not been found by court to be 
illegitimate. .............. Cinewese ons 


Government quarters: 
Visits, etc.: 


Dependents of members of uniformed 
services who occupy Govt. quarters in 
following situations: (1) with member 
while on temporary duty away from 
permanent station, (2) while member 
is patient at Govt. hospital, or (3) 
while member and wife are away from 
permanent station when wife is await- 
ing confinement in Govt. hospital, 
may have such occupancy regarded as 
of temporary nature so that member 
may continue to receive basic quarters 
allowance on account of dependent, 
and, where occupancy continues for 
more than 1 week, quarters allowance 
is not required to be denied solely be- 
cause of time factor; however, this 
factor together with all facts should be 
carefully examined before determina- 
tion is made that occupancy is tem- 


Member of uniformed services who with 
his wife occupies Govt. quarters under 
circumstances which cannot be con- 
sidered as occupancy of temporary 
nature for continuation of quarters 
allowance to member during period 
does not become entitled to quarters 
allowance for reason that member 
has other dependents who did not 
occupy same quarters; however, if 
there is showing that other dependents 
were precluded by orders of competent 
authority from occupying facilities 
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Government quarters—Continued 


Page | REGULATIONS: Page 
Necessity for conformance to law—adminis- 


Visits, ete.—Continued 
with member and his wife, quarters 
allowance would be payable 

Occupancy by members of uniformed 
services and their dependents of Govt. 
facilities at port while en route to new 
permanent duty stations may not be 
considered occupancy of Govt. quar- 
ters ‘‘ because of social visit of a tempo- 
rary nature’’ as phrase is used in E, O. 
No. 10204 so as to entitle members to 
basic allowance for quarters during 
occupancy of such quarters. 

Under sec. 3 of E. O. No. 10204, which 
permits member of armed services to 
receive basic allowance for quarters 
whife occupying Govt. quarters dur- 
ing social visits of temporary nature, 
administrative requirement that visi- 
tors must stay ‘“‘in quarters assigned 
to another member” is more restrictive 
than necessary and may be eliminated. 

Maximum permissible period under 
E. 0. No. 10204, during which wife of 
member of uniformed services may 
occupy Govt. facilities, public quar- 
ters assigned to another member, or 
guest house while on social visit of 
temporary, nature without loss to 
member of right to continue to receive 
basic allowance for quarters on her 
account is 8 months; and fact that 
member does not continue to main- 
tain private quarters for wife during 
period or that he subleases his private 
quarters is immaterial to member’s 
right to such allowance 

Missing, interned, etc.—reservists on other 
than extended active duty—reservists of 
uniformed services who, when performing 
full-time training duty, other full-time 
duty or inactive duty training, with or 
without pay, enter missing, etc., status 
covered by sec. 2 (a) of Missing Persons 
Act, 50 U. 8. O. App. 1002, are to be con- 
sidered as having entered such status as 
regular and reserve members on extended 
active duty and, therefore, are entitled to 
basic allowance for quarters at increased 
rates applicable to all reservists prescribed 
in 37 U. 8. C. 231 for all periods in missing 
status from date of entry into missing, 
etc., status 


trative policy which would deny home 
leave rights to overseas employees by re- 
taining employees on rolls at overseas 
station, granting leave but refusing per- 
mission for execution of new employment 
agreement because position, if vacant, 
could be filled by locally hired personnel 

at time of leave is contrary to 5 U. 8. C. 

73b-3 which authorizes home leave travel 

for overseas employees upon completion of 

agreed period of service and provided new 

overseas employment agreement is ex- 

ecuted prior to departure on leave 
Waivers: 

Administrative—denial of claim against 
estate of borrower for unpaid balance of 
loan evidenced by note which had been 
purchased by bank and reported for in- 
surance under Title I of National 
Housing Act does not affect validity and 
enforceability of note and, fact that note 
became invalid by reason of lapse of 
time allowed to appeal claim denial, 
with which bank was proceeding accord- 
ing to regulations, does not make note 
ineligible for insurance, and reimburse- 
ment of loss sustained by bank may be 
made without necessity of waiving re- 
quirement of 24 CFR 201.2 (a) that note 
be valid and enforceable against bor- 


Authority to waive administrative regu- 
lations which were promulgated, pur- 
suant to Soil Bank Act, must be based 
on specific statutory language which 
would permit exercise of administra- 
tive discretion to waive regulations in 
individual cases and such authority 
may not be implied from general lan- 
guage of sec. 124 of act, 7 U. 8. C. 1812, 
which authorizes Secretary to pre 
scribe regulations to carry out soil 
bank program 

Statute which authorizes administrative 
officer to prescribe regulations neces- 
sary to carry out program requires 
promulgation of regulations of general 
application and does not imply author- 
ity for inclusion in regulations of 
waiver provision which would permit 
administrator in his discretion to dis- 
regard regulations in certain individual 


REAL PROPERTY 

(See Public Lands) 

Damage oceurring after execution of sale 
contract but before delivery of deed. (See 
Property, public, damage, loss, etc., 
damage occurring after execution of sale 
but before delivery of deed.) 

Heusing loans. (See Housing, loans) 


cases and to enforce them in others... 
RETIREMENT: 

Civilian—ndditional benefite—applicability— 
in view of definition’of “members” in sec. 

12 (k) (1) of Policemen and Firemen’s 
Retirement and Disability Act Amend- 
ments of 1957 as embracing only employees 
who are or were employed on or after 
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RETIREM ENT— Continued Page| SAINT LAWRENCE SEAWAY DE- Page 
effective date of the act—Oct. 1, 1957— VELOPMENT CORPORATION— 
increased survivor annuities as provided Continued 
{mn 1957 act are applicable only where both Contingent Liabilitiee—Continued 
tetirement of member and his death occur Reporting— Continued 


on or after Oct. 1, 1957........ oneee 
Military personnel. (See Military Person- 
nel, retirement; Pay, retired) 
ROADS, TRAILS AND BRIDGES: 
Construction: 
Federal-aid highway program: 
Eligibility of programs approved prior to 
increased benefits: 

Bond-financed interstate highway 
projects which were authorized by 
sec. 5 of Federal-Aid Highway Act 
of 1950 when prescribed Federal 
pro rata share of project costs was 
based on 50% or 60%. formula and 
which were approved prior to enact- 
ment of Federal-Aid Highway Act 
of 1956, which increased Federal pro 
rata share to 90%, are eligible for 
reimbursement for bond retirement 
from funds authorized in 1956 act 
but only to extent of pro rata basis in 
effect at time of approval of project 
agreements in view of legislative 
history of 1956 act which indicates 
Congressional intent to limit in- 
creased Federal benefits to projects 

approved after 1956 act. 
Construction standards adopted under 
sec. 108 (i) of Federal-Aid Highway 
Act of 1956, wage. rate determination 
requirements in sec. 115, and cost of 
@ompletion formula for future 
apportionments in sec. 108 (d) are 
not for application to bond-financed 
interstate highway projects which 
were authorized by sec. 5 of Federal- 
Aid Highway Act of 1950 and ap- 
proved prior to enactment of 1956 
act nor are they conditions precedent 
to eligibility for use of 1956 act funds 
for reimbursement of such prior 

approved projects 
SAINT LAWRENCE SEAWAY DE- 
VELOPMENT CORPORATION: 
Contingent Liabilities: 
Reporting: 

Although claims for price adjustment 
due to changed conditions encountered 
in construction received by Corps of 
Engineers as construction agent for 
8t. Lawrence Seaway Development 
Corp. are not obligations for reporting 
pursuant to sec. 1311 of Supplemental 
Appropriation Act, 1955, 31 U. 8S. C. 
200, they do represent possible labil- 
ities which should be reported as con- 
tingent liabilities in statements of 
financial condition of public enter- 
prise fund accounts. 

Important criterion for determination of 
when contingent Mability should be 
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recognized for reporting as footnote in 
statements of financial condition of 
public enterprise fund accounts is 
existence of past circumstances or 
actions which may result in liability 
in future rather than form or manner of 
presentation of claim; therefore, claim 
for price adjustment under changed 
conditions clause of construction con- 
tracts which requires claims to be in 
writing would require recognition as 
contingent liability upon receipt of 
claim by contracting agent and recog- 
nition would not be dependent upon 
appeal or on filing of suit in court 

Liability of St. Lawrence Seaway De- 
velopment Corp. for claims which 
might be submitted to Ct. Cls. is too 
hypothetical in nature to be deter- 
mined; however, it is believed that 
judgments should be recorded as a cost 
in Corp.’s accounts and disclosed in 
its financial statements regardless of 
whether judgment is paid from cor- 
porate or noncorporate funds so that 
there is full disclosure of cost of con- 
struction of seaway 


SALES: 
Auction: 
Reopening of sale—where, during auction 


sale of Govt. land, under regulations 
which made it incumbent upon disposal 
officer to see that all bids had been re- 
received, and at time auctioneer an- 
nounced sale to sole bidder on third call, 
another bidder came forward and both 
bidders continued bidding until sale 
finally closed with high bid of first 
bidder, action of auctioneer in closing 
sale first time may be regarded as ex- 
cusable mistake and his action in con- 
tinuing sale was proper and in conson- 
ance with his duty to determine that all 
bids were received. 


Sealed bid combination—sealed bid and 


auction bid procedure under sales 
invitation, which provides that after 
sealed bids are opened prospective 
bidders may increase their bid prices, 
are not mutually exclusive so as to 
render improper an award which was 
made on the basis of an increase proposed 
by the bidder in the auction-type pro- 
ceeding after all sealed bids were opened. 


Sole bidder’s right after reopening—in auc- 


tion sale of Govt. land under regulations 
which did not permit transfer of title to 
property until bidder complied with 
certain conditions, including deposit of 
one-fifth of purchase price, sole bidder 
who was advised of acceptability of his 
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SALES—Continued 


Auction—Continued 
bid on third call, but who continued to 
bid after another bidder came forward 
and started bidding, has waived any 
right he may have had to acquire prop- 
erty at original bid price by further 
bidding without protest and by failure 
to offer immediate deposit 
Bids: 
All or none: 

All-or-none bid under sales invitation 
which specifically authorized bids on 
one or more of four individual lots or 
on entire offering is responsive to 
invitation 

Condition in invitation for sale of 6 lots 
of surplus property that items were to 
be sold on all-or-none basis and that 
award will not be made on any 1 item 
without acceptable bid also being 
made on all remaining items requires 
concurrence with administrative ex- 
planation that award on aggregate 
basis was intended, notwithstanding 
that invitation did not require overall 
price, and, although invitation could 
have been clearer, it is not so ambig- 
uous as to require cancellation of award 
to highest aggregate bidder made in 
good faith some 2 months prior to 


Acceptance or rejection for failure to 


submit: 

Proposed provision in timber sales in- 
vitations to effect that award will be 
withheld from high bidder who fails 
to submit required bid deposit until 
it is determined whether any of other 
bidders, who meet deposit require- 
ment, would be willing to accept 
award at high bid price is conditional 
rejection depending on actions of 
other bidders and is legally inva- 
lid under competitive bid pro- 
cedures, which require acceptance or 
rejection based on bid submission 
and on relative standing as to price 
at time of opening 

Whether failure of bidder to furnish 
bid deposit requires rejection of bid 
or is informality which may be 
waived depends on facts and cir 
cumstances of particular situation 
so that no hard and fast rule can be 
applied; however, generally, such de- 
viation may be walved when it is in 
interest of Govt. and bidder’s failure 
to provide bid guarantee does not 
involve lack of financial ability 

Deviations—minor vo. substantive—high 
bid for purchase of surplus scrap on 
gross ton rather than pound unit basis as 
specifically required by invitation does 
mot contain deviation which affects 
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Bids—Continued 
price or substance of bid or does injustice 
to other bidders, and, therefore, tech- 
nical deviation should have been waived 
and contract awarded to high bidder... 
Late. (See Bids, late) 
Mistakes: 
Unit price vo. extension difference: 
Administrative correction—admint 
trative correction of extended price 
im bid submitted in response to inve 
tation which provides that, in case 
of error in extension of price, unit 
price will govern should only be 
made, without requesting verifica- 
tion from bidder, where correction 
results in relatively minor change in 
extended price or where circum- 
stances indicate that unit price 
actually represents intended price__ 
Obvious anit price error—purchaser 
who, after notice of award, on basis 
of substantial correction by contract- 
ing officer of extended price to agree 
with unit price in accordance with 
terms of invitation, alleges that error 
was made in unit price and that 
extended price was correct may not 
be considered to have entered into 
valid and binding contract and, in 
view of fact that bid in original ex- 
tended amount is highest of all bids 
received, bid may be modified 
Withdra wal—even though bidder for pur- 
chase of surplus Govt. property requests 
permission after opening to withdraw 
high bid because of changed market con- 
ditions, acceptance of bid in accordance 
with terms of invitation results in bind- 
ing contract which may not be waived 
or modified without compensating bene- 
fit to Govt 


Cancellation—partial performance—award 


and performance on part of second high 
bidder of contract for purchase of surplus 
scrap does not warrant voiding part per- 
formed on determination that contract 
should have been awarded to high bidder 
whose bid was improperly rejected for 
technical deviation in quoting price on 
ton rather than pound basis; however, if 
some of material has not been removed and 
high bidder wants material under terms of 
original bid and at price not less than that 
offered on pound basis there would be no 
objection to such sale, otherwise material 
should be readvertised for sale 


Delivery shortages— withdra wal of material— 


notice—receipt evidence—where a bidder 
submitted high bid for purchase of surplus 
property without knowledge that Govt. 
had issued amendment to invitation ad- 
vising bidders that some of equipment 
which had been described in detail in 
invitation had been withdrawn from sale 
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SALES—Continued 
and facts with respect to distribution of 
amendment do not establish that copy was 
properly addressed and actually mailed to 
bidder, no contract was effected, and 
refund of purchase price should be made... 

Price adjustment for losses—crude oil sales 
contracts which were awarded to several 
independent refiners and which have 
become unprofitable because of change in 
market situation may not be modified 
gratuitously when head of contracting 
agency, under Title II of First War Powers 
Act, 50 U. S. C. 611, determined that there 
is not sufficient basis to consider that such 
action would facilitate national defense; 
therefore, established rules of law, that 
officers of Govt. have no authority to 
modify contracts without consideration 
and that supervening events which render 
contract performance less profitable do not 
justify excusing performance or adjusting 
price, are for application 

Price determinations—under sealed bid and 
auction-type sale of crude oil, bid which 
offered price one cent over minimum mar- 
ket price and which was interpreted as 
bid for market price, plus one cent bonus, 
may not be objected to because bonus was 
allegedly calculated too high, since invita- 
tion permitted bidders to increase their 
prices after opening, and bidder by not 
objecting at auction may be regarded as 
having consented to bonus 

Resale logs liability—Government activities— 
fact that award of contract for purchase of 
item from domestic surplus property 
stocks was made unprofitable, due to 
changed market conditions caused by 
another Govt. agency permitting importa- 
tion of huge quantity of same item pur- 
chased at lower prices from foreign excess 
property stocks, does not impose upon 
Govt. as contractor any liability for ob- 
struction to performance of contract re- 
sulting from its public and general acts as 


Spot bids—announcement of high bidder— 
under spot bid sales invitation which pro- 
vides that award of each sale item will be 
made to highest acceptable responsive 
bidder immediately after consideration of 
all bids received for each sale item, an- 
nouncement of high bidder on particular 
item and progression of sale to next item 
constitute award and receipt of late bid 
which was mailed on time but not received 
prior to announcement may not be con- 
sidered in absence of provision in invitation 
which would save rights of bidders whose 
bids were delayed in mails . 

Title passage—damage to realty after con- 
tract of sale but before delivery of deed. 
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(See Property, public, damage, loss, etc., 
damage occurring after execution of sale 
but before delivery of deed) 


SAVINGS DEPOSITS: 


Distribution on death of member—desig- 
nated beneficiary v. others—savings de- 
posits with interest thereon due deceased 
member of uniformed services are con- 
sidered as part of ‘the amount found due” 
in settlement of deceased member’s ac- 
count within meaning of act of July 12, 
1955, 37 U. 8. C. 361, and therefore pay- 
ment to member’s designated beneficiary 
as provided in act is proper, notwithstand- 
ing that member had executed will be- 
queathing deposits to relative—not desig- 
nated beneficiary—in trust for his minor 
daughter 

Interest; 

Compound--under 10 U. 8. C. 1035, which 
permits deposit ‘of savings by enlisted 
member of uniformed services and auth- 
orizes payment of deposits and interest 
upon discharge, regulation to permit 
compounding of interest as of date of 
expiration of each 3-year period in case 
of enlistments for longer periods would 
not be proper 

Extended enlistments—savings deposits 
which are not withdrawn at expiration 
of each 3-year enlistment period by 
enlisted members of uniformed services 
whose enlistments are for periods longer 
than 3 years may continue to accrue 
interest to extent authorized by regula- 


Reenlistment—long established rule that 
interest does not accrue on savings de- 
posits of enlisted member of uniformed 
services after date of discharge is for 
application under 10 U. S. C. 1035 (c), 
even though member reenlists immedi- 
ately; accordingly, if member wishes to 
have deposit continue to draw interest 
after discharge and immediate reenlist- 
ment or after retirement and immediate 
recall to active duty, principal and 
interest must be redeposited in which 
event both principal and accrued interest 
will draw interest 


SET-OFF: 


Compensation, etc., due civilian employeea— 
meals furnished by Government—regula- 
tion to preclude deduction from lump-sum 
leave payments due food handlers at Navy 
installations for excess meals received be- 
cause of having used less leave during year 
than was contemplated when charges 
were established on 1l-month basis is 
proper under Bur. of Budget Cir. No. 
A-29, July 16, 1952, which prescribes gen- 
eral policy for furnishing subsistence to 
certain employecs 
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SET-OFF—Continued Page | SET-OF F—Continued Page 
Contract payments: Contract paymente—Continued 
Assignments: Assignmente—Continued 
Tax debts: Tax debte—Continued 


Payment of tax debt of Govt. con- 
tractor who assigned contract con- 
taining a ‘‘no-set-off clause” to bank 
as collateral security, first for indt- 
vidual loan and later for loan as 
member of joint venture, was prop- 
erly made from fina) proceeds due 
under contract in absence of showing 
that contractor at time of set-off 
action was indebted to bank in 
either his own right or in capacity as 
member of joint venture............ 

Contractor’s tax debt which accrued 
prior to execution of Govt. contract, 
which contained “‘no-set-off” clause 
and which was subsequently as- 
signed to bank for loan, does not 
become lien on amounts due on con- 
tract under no-set-off provisions of 
Assignment of Claims Act of 1940, 
81 U. 8. CO. 208, which not only 
bullify tax lien provisions in 26 
U. 8. ©. 6821, but also operate to 
reduce Govt.’s common-law right 
of set-off against assignee, and, there- 
fore, contract payments may be 
made to bank in amount not to 
exceed amount owed by contractor 
and any balance should be paid to 
Internal Revenue Service for reduc- 
CO SE ORE Bi rcttowccccccccsesves 

Contractor’s debt for withholding 
taxes and Federal Insurance Contri- 
butions Act taxes, penalty and 
interest for third quarter 1953, which 
did not have to be paid by con- 
tractor until Oct. 31, 1953, last day 
of month following close of tax 
quarter, which was several weeks 
after notice of assignment of con- 
tract pursuant to Assignment of 
Claims Act of 1940, 31 U. 8. C. 203, 
is to be regarded as debt in existence 
prior to notice of assignment and 
matured claim at time of set-off so 
that set-off of taxes, penalty and 
interest from amounts due assignee 
Ra wicdittecctsdevennniskesss 

Amount due to contractor who is 
indebted to Govt. for various Federal 
taxes is considered property or right 
to property to which tax lien at- 
taches, under sec. 6321 of Internal 
I i inivicciincticerntncotis 

Assignment of contract, which did not 
contain ‘‘no-set-off” clause, to bank 
pursuant to Assignment of Claims 
Act of 1940, 41 U. 8. ©. 15, for se- 
curity for periodic loans which had 
been fully repaid to bank at time 
several tax liens were outstanding 
against contractor has no effect on 
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priority of tax liens for satisfaction 
from amounts due under contract 
over bank’s right to receive amounts 
as assignee on behalf of contractor 
and loan for remainder of contract 
balance made by bank after tax 
liens attached and with notice of tax 
debts does not make bank purchaser 
of contract balance within exemp- 
tion of sec. 6323 of Interna) Revenue 
Code to preclude set-off of tax debts 


Time for set-off action—interest and 
penalties for failure of contractor to pay 
withholding taxes and Federal Insurance 
Contributions Act taxes which were 
computed to period subsequent to date 
work under contract was completed 
and which were set off against amounts 
due under assigned contract should be 
recomputed since set-off action, which is 
essentially an equitable action, requires 
simultaneous adjustment between 
parties of mutual debts so that set-off for 
delinquent tax interest and penalties 
should be made as of date of completion 


SMALL BUSINESS ADMINISTRA- 


TION: 

Contracte—awards to small business con- 
cerns. (See Contracts, awards, small busi- 
ness concerns) 


STATE DEPARTMENT: 


Disbursing officer lossee—losses which are 
incurred by overseas disbursing officers 
performing disbursing functions for Dept. 
of State as well as for other agencies pur- 
suant to authority delegated from Dept. 
of Treasury under sec. 4 of E. 0. No. 6166, 
but which cannot be related to function of 
any partiquiar one or more of agencies for 
which digbursements are made, are re- 
quired tg be adjusted from current appro- 
priation of Dept. of State available for' 
disbursing function at time adjustment is 
made, in absence of more specific appro- 
priation for such adjustments; however, in 
future disbursing losses may be considered 
as part of cost of disbursing function and 
considered in determination of reimburse- 
ment charges assessed agencies using 
GOING CIE ARBs vn ices casawsvenccsece 

Jurisdiction—reporting for other agencies— 
use of Dept. of Interior appropriations for 
promotion of mineral resources in U. 8., 
its territories and possessions to pay ex- 
penses incident to assignment of solid fuels 
technologist to American Embassy in 
Europe would not only be improper in 
view of specific area limitation in appro- 
priation but, even more significant, would 
be contrary to intent of Congress and 
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President as expressed in Reorganization 
Pian No. II of 1939, and Foreign Service 
Act of 1946, which centralized in Dept. of 
State responsibility for foreign fact-finding 
and reporting of type here involved for all 
agencies of Govt. 

United States Information Agency—informa- 
tien dissemination—Christmas cards— 
cost of seasonal greeting cards to be sent by 
U. 8. Information Service posts to local 
dignitaries and other important individ- 
uals in countries where posts are located is 
not cost incident to dissemination abroad 
of information about U. 8. to justify use of 
appropriated funds and to warrant ex- 
ception to long-standing rule that, in 
absence of specific authority, cost of 
Christmas cards is personal expense to be 
borne by officer who ordered and sent 
GB nccsencocacennscnescaetee eacccqece -_ 

STATES: 

Federal aid, grants, etc.: 

Agricultural extension service: 
Availability for State taxes: 

Federal funds which are granted to 
Btates for cooperative agricultural 
experiment work become State funds 
subject only to State restrictions and 
States in disbursing grants may not 
be considered agents of U. 8.; there- 
fore, no objection is made to pay- 
ment from such Federal] grant funds 
of nondiscriminatory State sales 
taxes on services and supplies pro- 
cured by States, as purchasers, to 
carry out purposes of grant. 
Comp. Gen. 747, overruled 

Payment of State sales taxes on pur- 
chases made by States for agricul- 
tural extension and experiment work 
for which State receives Federal 
grants is not to be regarded as diver- 
sion of funds for purpose not auth 
orized in grant but rather is to be 
regarded as incident to purpose of 
grant. 14 Comp. Gen. 747, over- 


Federal payments in lieu of taxes: 
Reconstruction Finance Corporation prop- 
erty transferred to other Government 
agencies: 

Effective date—real property which was 
declared surplus by RFC and accepted 
by War Assets Admin. in 196, al- 
though title was not transferred to 
U. 8. until 1952, but, which during 
period 1947 to 1952, was not on city 
tax rolls by reason of cancellation of 
taxes, may be regarded as having been 
transferred to U. 8. in 1946 at time it 
was declared surplus and accepted by 
disposal agency so that fact that prop- 
erty was not on rolls in 1952 does not 
preclude payments by Fed. Govt. in 
cu of taxes pursuant to act of Aug. 12, 


Federal payments in lieu of taxes—Con. 
Reconstruction Finance Corporation prop- 
erty transferred to other Government 
agencies—Continued 
1955, which added secs. 701-704 to 
Fed. Property and Admin. Services 
Act of 1949 


Property in Los Angoles which con- 
sists of 13.8 acres of land and 6 1 
story buildings, known as Plancor 
00, Douglas Aircraft Corp., when 
it was transferred by Reconstruction 
Finance Corp. to Fed. Govt., and 
which ts used by Civil Aeronautics 
Adm. and Air Procurement Dist., 
USAF, whose employees occupy 
48% of usable space and devote 55% 
of time to local public service is not 
industrial-type property for which 
payments in lieu of taxes are re- 
quired to be paid by Fed. Govt. to 
Los Angeles but rather may be re 
garded as property primarily used 
for rendition of service to local public 
or office buildings used for purposes 
incidental thereto within meaning 
of 40 U. 8. O. 524 (b) (3) and (4) ex- 
empting such property from pay- 


Federal building in which one-third of 
floor space is used by Veterans 
Admin, for services to or on behalf 
of public and two-thirds is used by 
two private corporations for light 
manufacturing and industrial pur- 
poses may not be regarded as held 
primarily for public service to come 
within tax exemption provisions in 
sec. 704 (b) (3) of act of Aug. 12, 1055, 
40 U.S. C. 524 (b) (3) and to preclude 
Federal payments in lieu of taxes to 


Federal agencies. (See District of 
Columbia, license, permit, etc., fees, 
Federal agency liability) 


STATUTES OF LIMITATION: 


Military service suspension—mustering-out 
pay claima—specific time limitation—July 
16, 1956—for filing mustering-out pay 
claims prescribed in act of July 16, 1952, as 
amended, 38 U. 8. ©. 1013, for members of 
uniformed services who were discharged or 
released prior to date of enactment must, 
under established rules of statutory con- 
struction, prevail over general time limita- 
tion for filing claims against U. 8. in 31 
U. 8. C. 71a, and such specific time limita- 
tion for previously discharged or released 
members may not be extended by sec, 205 
of Soldiers’ and Sailors’ Civil Relief Act 
of 1940, 60 U. 8. C. App. 525...........-. oo 
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STATUTORY CONSTRUCTION: 
Code titles enacted into positive law: 

Administrative construction adoption— 
adoption of well-established adminis- 
trative interpretation of sec. 202 (d) (1) 
of Officer Personnel Act of 1947, that only 
staff corps service was for consideration 
in determining eligibility of Navy 
officers for continuation on active list or 
for involuntary retirement, by Congress 
when it enacted into positive law 10 
U. 8. C. 6388 and substituted words ‘any 
staff corps of the Navy” for words 
“ Regular Navy’’ precludes Department 
from disregarding plain language of 
section and reversing former interpreta- 
tion to include line service as well as 
staff corps service 

Changes from derivative statutese—express 
exclusion of aviation cadets from disa- 
bility retirement benefits by 10 U. 8. C. 
1217 precludes payment of physical dis- 
ability retired pay or severance pay to 
aviation cadets subsequent to Aug. 10, 
1956—effective date of enactment into 
positive law of Title 10 of U. 8. Code— 
and decision of Comptroller General in 
30 Comp. Gen. 431, based on statute 
which was substantially changed by 
codification of Title 10, may not be re- 
garded as precedent with respect to 
aviation cadets not retired or placed on 
temporary disability retired list prior to 


Contemporaneous events—authority to sell 
utility services to purchasers in Atomic 
Energy Commission-owned communities 
that was granted at time Commission was 
engaged in disposing of 2 of 3 communities 
was not intended to terminate when com- 
munities were no longer Commission- 


Inconsistent la wa—certification authorized 
to be made by Secretaries of Army and 
Navy under 40 U. 8. C. 278b to exempt 
leases for national emergency purposes 
from rent limitations in 40 U. 8. C. 278a 
may not be regarded as inconsistent with 
right to acquire space in buildings by 
lease vested in Adm. of General Services 
by subsequently adopted Reorganization 
Pian No. 18 of 1950 so as to be construed 
as function of Adm. of General Services_. 

Policy declarations—ceclaration of Con- 
gressional policy with respect to small 
business contained in various procure- 
ment statutes without specific imple- 
mentation similar to that provided in 
sec. 214 of Small Business Act of 1953, 15 
U. 8. C. 643, for set asides may not be 
construed as repealing or making inap- 
plicable statutory restrictions otherwise 
applicable to advertised procurements so 
as to justify issuance of procurement 
directive under which larger progress 


Page 


STATUTORY CONSTRUCTION— 


Continued 


Repeale—Continued 


payments are offered to small business 
concerns in formally advertised competi- 
tive procurement 


Specific v. general—specific time limita- 


tion—July 16, 1956—for filing mustering- 
out pay claims prescribed in act of July 16, 
1952, as amended, 38 U. 8. ©. 1013, for mem- 
bers of uniformed services who were dis- 
charged or released prior to date of enact- 
ment must, under established rules of stat- 
utory construction, prevail over general 
time limitation for filing claimsagainst U. 8. 
in 31 U. 8. C. 7la, and such specific time 
limitation for previously discharged or re- 
leased members may not be extended by 
sec. 205 of Soldiers’ and Suilors’ Civil Re- 
lief Act of 1940, 60 U. 8. O. App. 525 


SUBSISTENCE: 
Per diem: 


Interruption of temporary duty for military 
duty: 

Civilian employee who was member of 
Arkansas National Guard when it was 
federalized pursuant to E. O. No. 
10730 and who traveled between per- 
manent civilian duty stations during 
first part of day after which he was 
placed in military furlough status and 
departed for Little Rock for induction 
is entitled to reimbursement for travel 
performed between civilian stations... 

Civilian employees who were on tem- 
porary duty away from their perma- 
nent station, which was a!so military 
duty station for members of Arkansas 
National Guard when it was federal- 
ized pursuant to E. O. No. 10730, and 
who continued to perform temporary 
duty on or before date of actual induc- 
tion are entitled to civilian per diem 
and to travel expenses for authorized 
travel in returning to their official 

, Station 

Meetings. (See Meetings, travel, eto, 
expenses) 

Military personnel: 

Amendment or revocation of orders: 

Amendatory orders which purport to 
retroactively eliminate prohibition 
against per diem to Navy officers and 
enlisted men ordered to temporary 
field duty in “Operation Deepfreeze” 
on Antarctic Continent may not be 
recognized to permit payment of per 
diem in absence of showing that 
assignment is not within meaning 
of ‘‘other similar activities’ in par. 
4250-3 of Jt. Travel Regs. which pie- 
cludes payment of per diem for field 
exercises, maneuvers and other 
similar activities. Modified by 37 
Comp. Gen. 683. 
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Continued 

On basis of showing that administra- 
tive error was made in designating 
duty in conrection with “Operation 
Deepfreeze” on Antarctic Continent 
as maneuvers, field exercises or other 
similar activities as contemplated by 
par. 4250-3 of Jt. Trav. Regs. and 
that amendatory orders were issued 
on re-evaluation of actual facts 
which indicates that duty relates 
to International Geophysical Year 
and includes research, exploration, 
construction and maintenance, per 
diem payments may be made, 37 
Comp. Gen. 126, modified 

Fleet Logistics Wings and Transport 

Services—successor squadrons—al- 

though members of uniformed services 

serving in newly constituted Fleet Tac- 
tical Squadrons and Naval Aircraft 

Ferry Squadrons are no longer serving 

with disestablished Fleet Logistics Sup- 

port Wings which were expressly desig- 
nated in sec. 303 (d) of Career Com- 

pensation Act of 189, 37 U. 8. C. 

253 (d), to entitle members to per diem 

when away from their duty stations, 

without issuance of orders for specific 
travel, duties of present assignment 
an:l conditions under which performed 
aro similar and continuation of duties 
of former Fleet Logistics Support 

Wings so that per diem provisions of 

ecc. 303 (d) may be considered appli- 

cable to same extent 

Maneuvers, etc.: 

Advance planning, critique phase 
duty—temporary duty orders which 
do not authorize per diem for mem- 
ber of uniformed services for reason 
that duty constitutes field duty 
within meaning of par. 4201.6 of Jt. 
Travel Regs. and that group travel 
is directed, although member 
traveled alone, may not be regarded 
as having been issued in error and 
that duty contemplated was critique 
phase or advance planning incident 
to fleld duty for which per diem is 
authorized in absence of evidence to 
overcome administrative determina- 
tion clearly expressed in orders that 
temporary duty directed constitutes 
field duty 

Amendatory orders for per diem: 
Amendatory orders which purport 

to retroactively eliminate prohibi- 
tion against per diem to Navy 
officers and enlisted men ordered 
to temporary field duty in ‘‘ Opera- 
tion Deepfreeze” on Antarctic 


Amendatory orders for per diem—Con. 
Continent may not be recognized 
to permit payment of per diem in 
absence of showing that assign- 
ment {fs not within meaning of 
“other similar activities” in par. 
4250-3 of Jt. Travel Regs. which 
precludes payment of per diem for 
field exercises, maneuvers and 
other similar activities. Modified 
by 37 Comp. Gen. 683 

On basis of showing that adminis- 
trative error was made in desig- 
nating duty in connection with 
“Operation Deepfreeze” on Ant- 
arctic Continent as maneuvers, 
field exercises or other similar ac- 
tivities as contemplated by par. 
4250-3 of Jt. Trav. Regs, and that 
amendatory orders were issued on 
re-evaluation of actual facts which 
indicates that duty relates to Inter- 
national Geophysical Year and in- 
cludes research, exploration, con- 
struction and maintenance, per 
diem payments may be made. 37 
Comp. Gen. 126, modified 

Temporary duty orders which desig- 
nate particular type of duty as 
maneuver-field exercise or other 
similar activity within purview of 
pars. 4201-6 and 4250-3 of Jt. Trav. 
Regs. which preclude payment of 
per diem will be given effect in 
audit of accounts and settlements 
of claims on basis of such desig- 
nation for reason that order issuing 
authority should be well ac- 
quainted with conditions under 
which duty will be performed... 


Shore patrol duty—shore patrol duty ts 


considered to be separate and distinct 
type of duty for which subsistence ex- 
penses, rather than a per diem as for 
other temporary duty, is prescribed, 
and regulations recognize that in cer- 
tain circumstances member performing 
shore patrol duty may be in travel 
status and entitled to per diem au- 
thorized by sec. 303 of Career Com- 
pensation Act of 1949, 37 U. 8. C. 253, 
and that other assignments do not 
place member in travel status 


Temporary duty: 


At permanent post—members of uni- 
formed services who are on tempo 
rary disability retired list and who, 
pursuant to competent temporary 
duty orders, travel for periodic phys- 
ical examinations to hospitals which 
are situated in same city as their 
homes are not considered to be in 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 


travel status away from corporate 
limits of their permanent station 
during period of temporary duty so 
as to be entitled to per diem. 

Near permanent duty station—Navy 
member who, pursuant to perma- 
nent change of station orders direct- 
ing duty at Miramar, Calif., per- 
formed temporary duty at North 
Island, Calif., prior to joining fighter 
squadron at Miramar is to be re- 
garded as having continued in travel 
status until arrival at new perma 
nent duty station and is entitled to 
per diem for period of temporary 
duty, irrespective of considerations 
of proximity of stations and living 


Training or school assignment: 
Failure to complete course—assign- 
ment of member of uniformed 
services to school of instruction for 
6 weeks and upon successful com 
pletion of course, further assign- 
ment to another training course at 
same station for additional 15 
weeks constitute permanent rather 
than temporary change of station 
for 21 consecutive weeks to pre- 
clude receipt of per diem, and con- 
tingency that member may fail to 
meet scholastic requirements for 
successful completion of first course 
may not defeat administrative in- 
tent to continue member under 
instruction for both training pe- 


ROTC Camp-—eligibility of officers 
and enlisted personnel on tempo- 
rary duty at ROTC summer en- 
campment for per diem on account 
of having been billeted in bachelor 
officers quarters inhabited by tran- 
sient Army and Air Force officers 
permanently stationed at installa- 
tion is dependent upon certification 
by installation commander that 
there were not sufficient quarters to 
accommodate personne! participat- 
ing in encampment and ia absence of 
such certificate per diem is not 


Training station made permanent— 
Marine Corps enlisted man who its 
directed to duty at designated sta- 
tion following period of temporary 
duty under instruction but who, 
prior to completion of course, is 
directed to another permanent sta- 
tion is regarded as having been 
assigned to permanent station from 
time of arrival at course of instruc- 
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Temporary duty— Continued 
tion so as to preclude entitlement to 
per diem for temporary duty, and 
inasmuch as permanent nature of 
first station change arises because of 
assignment following course of in- 
struction, member is not entitled to 
second dislocation allowance for sub- 
sequent change of station under 37 
U. 8. C. 253 (c) which exempts per- 
manent service school station 
changes from limitation on payment 
of more than 1 dislocation allowance 
ee ae 
SUBSISTENCE ALLOWANCE: 
Shore patrol duty: 
Nontravel status: 

Shore patrol duty is considered to be 
separate and distinct type of duty for 
which subsistence expenses, rather 
than a per diem as for other temporary 
duty, is prescribed, and regulations 
recognize that in certain circumstances 
member performing shore patrol duty 
may be in travel status and entitled 
to per diem authorized by sec. 303 of 
Career Compensation Act of 1949, 37 
U. S. C. 253. and that other assign- 
ments do not place member in travel 


Shore patro] duty performed at Long 
Beach, Calif., by Marine Corps en- 
listed man who was issued temporary 
duty orders prescribing per diem but 
who commutes daily from his per- 
manent station at El Toro, Calif., 
which is 28 miles distant, may be 
regarded as duty ‘“‘in a general area 
visited by liberty parties from a ship 
or station” under regulations which 
prescribe a subsistence allowance 
rather than per diem for shore patrol 
duty in nontravel status.............. 

TAXES: 
Federal: 
Government contracts: 

Import tax. (See Bids, evaluation, im- 
port tax addition) 

Inclusion or exclusion in bids. (See 
Bids, evaluation, tax inclusion or ex- 
clusion) 

State: 

639 Business privilege—Government liability— 
although addition to Hawaii tax laws in 
1957 appears to expressly exempt U. 8. 
from liability for taxes on services, so 
that Territorial tax included on invoice 
for repairs to Govt-owned motor would 
not be payable by U. S., evidence that 
purpose of 1957 amendment was not 
intended to affect existing taxes, but was 
merely for purpose of classifying taxes 
according to rate schedules, establishes 
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TAXES—Continued 


State—Continued 
that exemption may not be applied to 
preclude payment by U. §. of tax on 
repair services when incidence of tax 
falls on contractor and is imposed pur- 
suant to sec. 117-14 (f) of Revised Laws of 
Hawali, 1955. B-134347, Jan. 15, 1958, 
unpublished decision, overruled 

Payments in liea of taxes. (See States, 
Federal payments in lieu of taxes) 

Salese—Payments from Federal grants. 
(See States, Federal aid, grants, etc., 
Agricultural Extension Service, avail- 
ability for State taxes) 


TELEGRAMS: 


Bids transmitted by telegraphic facilities. 
(See Bids, late, telegraphic) 


TIME: 


Days v. month—in computing length of serv- 
ice for pay purposes when time lost has 
been made up to complete enlistment con- 
tracts pursuant to 10 U. 8. C. 629a, time 
should be accounted for on day-fcr-day 
basis in those cases where 30-day-month 
method would not be to member’s ad 
vantage by virtue of service in months with 
less or more than 30 days 

Reasonableness—fact that only 4 days were 
allowed between time that bids were re- 
turned unopened to all 3 bidders for reason 
that Govt. misstated its requirements and 
time of reopening under amended invita- 
tion is not such insufficient time, under 
circumstances where there is no indication 
that more bidders would have responded 
had more time been allowed, as to require 
rejection of all bids, and, therefore, no 
objection will be made to reinstatement 
of amended invitation and award to low 


TRAILER ALLOWANCE FOR MIL- 


ITARY PERSONNEL: 

Election—outside United States—election by 
members of uniformed services, incident 
to assignment to and from germanent 
overseas stations, to receive trailer allow- 
ance for that portion of transportation in 
U. 8. pursuant to sec. 303 (c) of Career 
Compensation Act of 1949, 37 U. 8. O. 253 
(c), does not preclude shipment outside 
U. 8. at Govt. expense of that portion of 
household effects which is susceptible of 
being transported independently of trailer 
and for which no trailer allowance is pay- 


TRANSPORTATION: 
Charters: 


Aircraft. (See Aircraft, charter) 
Vessels. (See Vessels, charters) 
Dependents: 

Military personnel: 

Availability of Government transporta- 
tion—commercial air—Army enlisted 
man whose dependents traveled to 
Canal Zone at personal expense by 
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Military personnel—Continued 
commercial air pursuant to member’s 
change of station from Texas to Canal 
Zone and after issuance of travel 
authorization is entitled to monetary 
allowance in lieu of transportation of 
dependents computed on distance from 
Brady, Texas, to New York, port of 
embarkation for Govt. vessels, under 
par. 7003-3b, Jt. Travel Regs., which 
provides that when transportation by 
Govt. vessel is available but not 
utilized and transoceanic travel is per- 
formed at personal expense, monetary 
allowance in licu of transportation is 
payable from old station to port of 
embarkation for Govt. vessels. 

Children: 

Adopted—serviceman who legally 
adopted child while overseas and 
who, incident to permanent change 
of station from overseas to U. S., 
bronght child to home he maintained 
in U. 8. for his wife and natural 
daughter is entitled to Govt. trans- 
portation for adopted child and to 
monetary allowance in lieu of trans- 
portation in kind for that portion of 
journey from port of serial debarka- 
tion to his home, not to exceed dis- 
tance from debarkation point to new 
duty station; however, acquisition of 
additional dependent and accrual of 
right for dependent’s transportation 
without relocation of his household 
incident to return to U. 8. does not 
entitle serviceman to dislocation 


Marital statue—military officer’s minor 
daughter who, prior to obtaining 
annulment of her marriage, traveled 
to parents’ home incident to his 
retirement orders must be regarded 
as having valid marriage status until 
annulment was issued, and, there- 
fore, daughter may not be considered 
“unmarried minor child” so as to 
entitke member to reimbursement 
for her transportation 

Discharges under other than honorable 
conditions—transportation of depend- 
ents and household effects of members 
of armed forces discharges from service 
under other than honorable cireum- 
stances may not be authorized at 

Govt. expense in abs:nce of express 

statutory authority therefor 

Dislocation allowance: 

Additional dependent transportation— 
serviceman who legally adopted 
child while overseas and who, in- 
cident to permanent change of sta- 
tion from overseas to U. 8., brought 
child to home he maintained in U. 8S. 


941 


Page 





942 INDEX DIGEST 


TRANSPORTATION — Continued 
Dependents—Continued 
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Military personnel—Continued 
Dislocation allowance—C ontinued 
for his wife and natural daughter ts 
entitled to Govt. transportation for 
adopted child and to monetary allow- 
ance in lieu of transportation in kind 
for that porti6n of journey from port 
of aerial debarkation to his home, 
not to exceed distance from debarka- 
tion point to new duty station; 
however, acquisition of additional 
depehdent and accrual of right for 
dependent’s transportation without 
relocation of his household incident 
to return to U. 8. does not entitle 
serviceman to dislocation allowance. 
Right as absolute v. limited—entitle- 
ment to dislocation allowance which 
is payable to members of uniformed 
services in connection with move of 
dependents from 1 permanent station 
to another, with certain exceptions, 
under sec. 303 (c) of Career Com- 
pensation Act of 1949, is not absolute 
right but one which may be waived 


Training or school assignment— 
Marine Corps enlisted man who is 
directed to duty at designated station 
following period of temporary duty 
under instruction but who, prior to 
completion of course, is directed to 
another permanent station is re- 
garded as having been assigned to 
permanent station from time of 
arrival at course of instruction so as 
to preclude entitlement to per diem 
for temporary duty, and inasmuch 
as permanent nature of first station 
change arises because of assigament 
following course of instruction, mem- 
ber 4s not en*itled to second dis- 
‘ocation allowance for subsequent 
change of station under 37 U. 8. C. 
253 (c) which exempts permanent 
service school station changes from 
limitation on payment of more than 
1 dislocation allowance in a fiscal 


Transfer at member's request—transfer 
orders which were issued to member 
of Marine Corps at his request, after 
execution of waiver of travel ex- 
penses, including dislocation allow- 
ance, constitute nothing more than 
permission to change stations and no 
right to payment of dislocation 
allowance could @tcrue under such 


Eligibility of members—under the law, 
transportation of dependents and 
household effects ef members of 
uniformed services incident to ordered 
change of station is limited to distance 


Military personnel—Continued 
from old to new permanent station, 
and, in absence of specific statutery 
provision, there is no authority for 
promulgation of regulations which 
would authorize excess transportation 
of household effects or of dependents of 
personnel formerly in ineligible grades 
or newly acquired dependents of 
eligible personnel based on ordered 
permanent change of station alone, 
whether stations involved are overseas 


Location at place other than old station at 
time of transfer—under the law, trans- 
portation of dependents and household 
effects of members of uniformed serv- 
ices incident to ordered change of 
station is limited to distance from old 
to new permanent station, and, in 
absence of specific statutory provision, 
there is no authority for promulgation 
of regulations which would authorize 
excess transportation of household 
effects or of dependents of personnel 
formerly in ineligible grades or newly 
acquired dependents of eligible per- 
sonnel based on ordered permanent 
change of station alone, whether sta- 
tions involved are overseas or in U. 8. 


Freight forwarders—free or reduced rate 


services—acceptance by Govt. agency as 
shipper of services of foreign freight for- 
warders free of charge or at reduced rates 
on basis that reimbursement for such serv- 
ices would be included in ocean freight 
brokerage fee paid by water carrier to for- 
warder for securing cargo for ship would be 
contrary to sec. 16 of Shipping Act, 1916, 
46 U. 8. OC. 815, which makes it unlawful 
for forwarders to obtain by any unfair 
device or means transportation by water 
at less than rates or charges otherwise 
applicable; therefore, if agency determines 
that foreign freight services are needed, 
they must be paid for from agency funds. 


Household effects: 


Military personnel: 

Excess distance—under the law, trans- 
portation of dependents and house- 
hold effects of members of uniformed 
services incident to ordered change of 
station is limited to distance from old 
to new permanent station, and, in 
absence of specific statutory provision, 
there is no authority for promulgation 
of regulations which would authorize 
excess transportation of household 
effects or of dependents of personnel 
formerly in ineligible grades or newly 
acquired dependents of eligible per- 
sonnel based on ordered permanent 
change of station alone, whether sta- 
tions involved are overseas or in U. 8. 
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Military personnel—Continued 
Ineligibility of members—under the law, 
transportation of dependents and 
household effocts of members of 
uniformed services incident to ordered 
change of station is limited to distance 
from old to new permanent station, 
and, in absence of specific statutory 
provision, there is no authority for 
promulgation of regulations which 
would authorize excess transportation 
of household effects or of dependents 
of personnel formerly in ineligible 
grades or newly acquired dependents 
of eligible personne! based on ordered 
permanent change of station alone, 
whether stations involved are overseas 

GPO Dy Beds cnccectninttecrcinswssncie 

Services for electrical, etc., appliances— 
technical services which are per- 
formed by mechanics before household 
appliances—Deepfreezes, refrigerators, 
clothes dryers, hi-fidelity equipment, 
etc.—belonging to military personnel 
are prepared for shipment at Govt. 
expense and which are necessary to 
prevent damage in shipment are re- 
garded as part of packing and crating 
services incident to transportation of 
household effects, and payment by 

Govt. would be proper under appro- 

priate regulations pursuant to sec. 

803 (c) of Career Compensation Act of 

1949, 37 U. 8S, C. 253 (c), if servicos are 

not other wise available as part of trans- 

portation............- aunaseuequacecece 

Weight limitation: 

Grade or rank on release from active 
duty—right ta transportation and 
travel allowances on separation from 
active duty arises by virtne of active- 
duty status from which member of 
uniformed services is released rather 
than from status which may be re- 
quired at time of release, or as result 
of it, so that member whose active- 
duty status as master sergeant in 
Regular Army is terminated by re- 
tirement in officer grade under secs. 
402 and 409 of Career Compensation 
Act of 1949, 37 U. 8. C. 272, 279, status 
as master sergeant governs weight of 
household goods which may be 
shipped at Govt. expense incident 
to retirement 

Separation and reentry in another 
grade—Army member who, after 
return from overseas and separation 
from service as lieutenant colonel, 
reenlisted as master sergeant and 
had portion of his household effects 
shipped from place of storage in U. 
8. and some shipped from overseas 
to new duty station did not by 
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Weight limitation—Continued 
reason of reentry into service as en- 
listed man forfeit his right to have 
household effects within weight 
allowance prescribed for Heutenant 
colonel shipped to selected point at 
Govt. expense not to exceed cost for 
combined shipment to his home of 
WG is sinakctinmentiectadbanitinwsniie 
Overseas employees—ahipment from stor- 
age and overseas—shipment of house- 
hold effects from storage to new official 
station within U. 8. incident to transfer of 
overseas employees to U. 8. should be 
effected by Govt. bill of lading or actual 
expense reimbursement basis under 
Title [Il of E.O No. 9805, provided cost 
shall not exceed cost of shipment in 1 
lot ‘by the most economical route from 
the last official station to the new.’’...... 


Motor carrier shipmente—tender of lower 


rate than in tariff—tariff application—motor 
carrier’s tender, pursuant to sec. 23 of 
Interstato Commerce Act, which offered 
Govt. cheaper rates than normally ap- 
plicable under specific tariffs and which 
was silent as to application of classifica- 
tion, exceptions and rate tariffs, except as 
specificially provided for certain packing 
requirements and accessorial services, to 
be construed as operative tender requires 
conclusion that omission of applicable 
tariff provisions was by deliberate intent 
of offeror who did not intend tender to be 
subject to tariff rules, and, therefore, upon 
acceptance by Govt. by making shipment, 
Govt. became entitled to cheaper rates 
offered in tender 


Overpayments—deduction recilatms—burden 


of proof—in reclaiming deduction from 
freight charge payment on basis that 
shipment moved in special van trailers 
and that nature of cargo and vehicle 
necessitated payment of extra premium 
for insurance, carrier must prove lawful- 
ness of claimed charge, and in absence of 
evidence of cargo liability insurance for 
each load of freight and special equipment 
used for each particular shipment, claim 
may not be allowed 


Rates: 


Carload—mited shipments—exclusive use 
of carrier. (See Transportation, rates, 
exclusive use of carrier, cubic foot rule, 
mixed shipments) 

Changes—transit privileges. (See Trans- 
portation, transit privileges, rate 
changes) 

Determination authority—shipments prior 
to Interstate Commerce Com mission de- 
termination of unreasonableness—in 
settlement of claims for transportation 
charges on Govt. shipments, GAO does 
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not determine reasonableness or un 
reasonableness of rates, but duty 
imposed on Office by law precludes 
sanction of public funds for payment of 
freight charges based on tariff rate com- 
parable to those which have been de- 
termined by ICC to be unjust and un- 
reasonable, notwithstanding that 
charges accrued on shipments which 
wer. made prior to ICC determination. 
Exclusive use of carrier: 

Cubic foot rule: 

Light and bulky shipments—charges 
on shipments of miscellaneous 
freight, which includes articles 
weighing in aggregate in excess of 15 
Ibs. per cubic foot, moving at 
“Freight, N. O. S.’’ rates, on ve- 
hicles ordered for exclusive use are 
not for computation on basis of 
converting actual weight of each 
article to constructive weight of 15 
Ibs. per cubic foot under item 95 of 
Pacific States Motor Tariff Bu. 
U. 8. Govt. Rate Quotation No. 
8A, which is applicable only to ship- 
ments of light and bulky nature 

Mixed shipments—charges on ship- 
ments of miscellaneous freight, 
which include articles weighing in 
aggregate in excess of 15 lbs. per 
cubic foot but which are loaded on 
specific size equipment as requested 
by Govt., are precluded from being 
computed on cubic foot rule in item 
120 (8) of Southwestern Motor 
Tariff Bu. U. 8. Govt. Quotation 
No. 1 by item 120 (b) which provides 
that, when shipment is completely 
loaded on equipment ordered and 
furnished, charges on cubic foot 
rule basis shall not exceed charges 
which would accrue under item 110 
of U. 8. Quotation No. 1 for ex- 
clusive use of carrier, and, therefore, 
actual weight of each shipment 
being in excess of minimum weight 
requirements of equipment used 
there is no justification for increasing 
weight of each article under 15 Ibs. 
per cubic foot to that weight in 
computation of freight charge 

Export—proof—carrier claiming additional 
freight charges based on domestic rather 
than export rate for shipments, which 
were consigned to Army depot at Sa- 
vannah, Georgia, during 1942-1945, 
under Govt. bill of lading indicating 
export, has burden of proving domestic 
rate, notwithstanding contention that 
Govt. did not comply with tariff re- 
quirement that carrier be given proof of 
exportation, since tariff did not specify 
any particular kind of notice or any timo 


limit for furnishing proof; and, on basis 
of investigation of similar shipments at 
depot during period indicating that all, 
or substantially all, of shipments were 
either ultimately exported or were con- 
sidered frustrated shipments under 
tariff, which ‘specified export rate for 
shipments that could not be exported 
due to port conditions, carrier’s claims 
must be disallowed 

Reasonableneca—determination author- 
ity. (See Transportation, rates, de- 
termination authority) 


Transit privileges—rate changes—increased 


freight rate in amended quotation which 
became effective while Govt. shipment 
was in storage at transit point is inapplica- 
ble under storage-in-transit contract which 
became effective with acceptance of goods 
at initial point of origin and entitled Govt. 
to have goods transported to final destina- 
tion at freight rate in effect when shipment 


ment—fact that at time of issuance of 
invitation which required shipment of coal 
to Korea to be made on American flag 
tramp vessels tonnage transported on 
foreign vessels was far in excess of that 
which had moved on American vessels 
made it mandatory, under 46 U. 8. C. 1241 
(b) which requires that at least 50% of 
gross tonnage of certain shipments be 
carried on American flag vessels, to require 
American vessels, and refusal of procuring 
agency to permit contractor to use foreign 
vessel may not be regarded as arbitrary 
determination not in interest of U. 8 


TRAVEL EXPENSES: 
Contributions rom private sources—cere- 


monial fi ghte—although determination by 
Chairman of Civil Aeronautics Board as to 
continuing official nature of ceremonial 
flights, in which officers and employees 
and their wives participate as guests and 
at expense of private air carriers will not be 
questioned in exercise of GAO audit, it 
does not appear that such participation is 
in violation of 18 U. 8. OC. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. 8.; however, final deter- 
mination concerning interpretation of 
such criminal provision is or Atty. Gen, 


Fares—leas than first-class accommodations 


used—constructive cost computation—over- 
seas employees who use less than first- 
class accommodations on home leave 
travel (tourist or family plan rates) are 
entitled to travel reimbursement based on 
first-class accommodations unless more 
restrictive regulation has been adopted or 
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unless orders limit cost comparison to class 
of accommodations actually used 113 
Interruption of temporary duty fer military 


Page| TRAVEL EXPENSES—Continued Page 
Mili‘ary personnel—Continued 
Reserviste—Continued 
Regular service augmentation for release 


duty: 

Civilian employee who was member of 
Arkansas National Guard when it was 
federalized pursuant to E. O. No. 10730 
and who traveled ‘between permanent 
civilian duty stations during first part 
of day after which he was placed in 
military furlough status and departed 
for Little Rock for induction is entitled 
to reimbursement for travel performed 
between civilian stations 

Civilian employees who were on tempo- 
rary duty away from their permanent 
station, which was also military duty 
station for members of Arkansas Na- 
tional Guard when it was federalized 
pursuant to E. O. No. 10730, and who 
continued to perform temporary duty 
on or before date of actual induction are 
entitled to civilian per diem and to 
travel expenses for authorized travel in 
returning to their official station 

Meetings. (See Meetings, travel, etc. 

expenses.) 

Military personnel: 

Release from active duty—aliens—travel 
and transportation allowances of alien 
members of uniformed services, who at 
‘time of overseas enlistment have homes 
of record outside U. 8., and who on 
separation from service select home in 
U. 8., are not governed by act of June 30, 
1950, 8 U. 8. C. 1440 note, which qualifies 
honorably discharged aliens for perma- 
nent residence in U. 8., but are governed 
by Jt. Travel Regs. which limit travel 
and transportation allowances to amount 
not to exceed cost from last duty station 
to nearest port of embarkation, and, 
therefore, reimbursement for travel and 
transportation expenses for greater dis- 
tance to home of selection in U. 8. may 


justment payment made to reservists 
who are involuntarily released from 
active duty after 5 years of continuous 
active duty pursuant to sec. 265 of 
Armed Forces Reserve Act of 1952, 
as added by act of July 9, 1956, 50 
U. 8. ©. 1016, is not within purview 
of term ‘‘severance pay,”’ as used in 
act of Aug. 11, 1955, 37 U. 8. ©. 253 (a), 
80 as to entitle such reservists involun- 
tarily released to travel and transpor 
tation allowances which accrue to 
members discharged with ‘‘severance 
I ciinittntncandetuessacsinnsiecs 


468020 O-58—62 


travel benefits: 

Individual who enlists in Regular 
Navy before his 26th birthday and 
who, pursuant to 10 U. 8. C. 661, is 
transferred to Naval Reserve upon 
expiration of his enlistment and then 
issued release from active duty is 
regarded as having been released as 
Reserve member rather than Regu- 
lar and is not entitled to any travel 
time incident to release from active 
duty in Naval Reserve 

Marine Corps officer who, on aceept- 
ance of Reserve commission and ter- 
mination of his Regular commission 
pursuant to 10 U.'8. C. 6907, is de- 
tached from active duty not more 
than 10 days later is Reserve officer 
and he may not have any regular 
time used to augment reserve time 
80 as to be regarded as reservist called 
to active duty in excess of 30 days 
for payment of additional travel 
benefits, and only active duty pay 
for travel time to place from which 
he was ordered to Reserve active 


Grade or rank changee—right to trans- 
portation and travel allowances on 
separation from active duty arises by 
virtue of activeduty status from 
which member of uniformed services is 
released rather than from status which 
may be required at time of release, or 
as result of it, so that when member 
whose active-duty status as master 
sergeant in Regular Army is ter- 
minated by retirement in officer grade 
under secs. 402 and 409 of Career Com- 
pensation Act of 1949, 37 U. 8. C. 272, 
279, status as master sergeant governs 
weight of household goods which may 
be shipped at Govt. expense incident 


Act of Aug. 1, 1955, which amended 
sec. 303 of Career Compensation Act 
of 1949 to permit members of uni- 
formed services to select home for 
travel and transportation allowances 
on retirement is applicable to mem- 
bers of reserve components who, 
while serving on active duty, became 
subject to elimination action under 
Reserve Officer Personnel Act of 1954 
and, upon application on and after 
Aug. 11, 1955, were granted retired 
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TRAVEL EXPENSES—Continued Page| TRAVEL, EXPENSES—Continued Page 
Military personne!—Continued Overseas employees— Continued 
Retirement—C ontinued Failure to fulfill contract—Continued 
Reservists subsequently considered to Credit adjustment—Continued 
be retired with pay—Continued Bur. of Budget Cir. A-4, by applica- 
pay under 10 U_ S. C. 1036 imme- tion of credit in amount equal to cost 
diately following completion of 8 of returning employee, dependents 
years or more of continuous active and household effects from post o. 
duty, and who were paid travel duty at which services prior to home 
allowances only to their homes of leave were completed to place of 
record or place of entry into service, residence, and entitlement to this 
and, therefore, such members are credit adjustment is not affected by 
now entitled to additional amounts employee's election to remain over 
fo travel) to home of selection per seas; however, if credit is less than 
formed within time limitations..... 3h debt, balance ts for payment, and if 
Members of reserve components of uni- credit is more than debt, balance 
formed services who, following not may be applied to return travel and 
less than 8 years of comtinuous active transportation cost for which em- 
duty, and separated prior to actual ployee is responsible for failure to ' 
day of retirement by reason of Uni complete tour of duty, provided 
form Retirement Date Act of April travel is performed incident to sep- ; 
@, 1930, 5 U. 8. C. 47a, which re- aration and within reasonable time.. 502 t 
quires retirements to be effective on Overseas employees who, following re- | 
first day of month following month turn to post of duty from home ' 
in which etirement would otherwise leave, accept private employment { 
be effective, may be regarded as Overseas prior to completion of new f 
having been retired “immediately tour of duty may not have any y 
following at least eight years of con- earn. d transportation credit applied i 
tinuous active duty” for travel and to subsequent return travel and 
transportation allowances to home transportation expenses if return 
of selection under act of Aug. II, travel is not performed incident to 
1955, which amended sec. 303 of separation from Govt. service and 
Career Compensation Act of 1949... 354 within reasonable time alter date of | 
Overseas employees: SIR achnncscdbtianenddiiiatins 502 ; 
Constructive travel costs: Home leave: j 
Lees than first-class fare—overseas em- New employment agreement execution— 
ployees who use less than first-class administrative policy which would 
accommodiations on home-leave travel deny home leave rights to overseas 
(tourist or family plan rates) are en- employees by retaining employees on 
titled to travel reimbursement based rolls at overseas station, granting leave 
on first-class accommodations unless but refusing permission for execution 
more restrictive regulation has been of new employment agreement because 
adopted or unless orders limit cost position, if vacant, could be filled by 
comparison to class of accommodations locally hired personnel at time of leave 
SO a ctiieswbacndadininicce 113 is contrary to 5 U. 8. C. 73b-3 which 
Maximum based on mode authorized— authorizes home leave travel for over- 
maximum allowable travel and trans seas employees upon completion of i 
portation expenses of overseas em agreed period of service and provided 
ployees returning to U. 8. on home New overseas employment agreement | 
leave depends upon mode of travel is executed prior to departure on leave. 848 A 
authorized in orders and is limited to Residence determination—place of actual 
reimbrusement for expenses actually residence of overseas employees for ; 
incurred in amount not to exceed con home leave and separation travel is j 
structive cost of travel by mode au- place established at time of appoint- 
thorized over usually traveled route ment or transfer to overseas post of 
based on lowest first-class rate........ 113 duty, and subsequent change of resi- 
Failure to fulfill contract: dence does not affect employee’s rights 
Credit adjustment: under 5 U. 8. C. 73b-3. 35 Comp. 
Overseas employees who are indebted Gen. 270, overruled in part.......--... 846 


for home leave travel and transpor- 
tation o, dependents when they 
resign shortly after return to duty 
from home leave are entitled to have 
debt adjusted, pursuant to sec. 27 (d) 
(1) of E. O. No. 9805 as added by 


Territorial residence: 

Overseas employee may be authorized 
travel and transportation expenses 
for home leave to alternate destina- 
tion in Territory in which he has 
his residence provided cost payable 
by Govt. is restricted to actual cost 


—— 
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Overseas employess— Continued 
Home leave—Continued 
Territorial residence—Continued 
incurred not to exceed constructive 
cost to actual place of residence in 


Overseas employee whose actual resi- 
_ dence fs located in Territory of U. 3. 
may not be authorized home leave 
travel or transportation expenses to 
CO | Se 
To place other than residence—sec. 27 (b) 
of E. O. No. 9805 which permits pay- 
ment of home leave travel and trans- 
portation expenses to locations other 
than place of actual residence provided 
cost does not exceed cost of round-trip 
travel to places of actual residence was 
not intended to recognize travel to 
various locations for personal con- 
venience but rather requires clection 
in advance of travel of alternate destt- 


Transfers—return of overseas employees in 
leave status for reassignment to other 
posts, as may be determined during or 
after leave, may not be regarded as re- 
turn for transfer under 5 U. 8. C. 73b-1, 
or return for separation from service, 
or return for home leave prior to serving 
another overseas tour of duty, under new 
written employment agreement, within 
purview of 5 U. S. C. 73b-3, so as to 
permit payment by Govt. of return 
travel and transportation expenses of 
employees, dependents and household 


Private parties—consultation for Government 
recruitment—college faculty members who 
are requested to perform travel for con- 
sultation on recruitment of college students 
in Govt. service may be considered as 
rendering services to Govt. and may be 
regarded as “persons serving without 
compenstion” within meaning of sec. 5 of 
Administrative Expenses Act of 1946, 
6 U. 8. C. 73b-2, so as to be entitled to 
payment for travel expenses and per diem. 

Tipe—baggage handling, etc.—Government- 
owned equipment—at hotels—in order for 
employee in travel status to be entitled to 
reimbursement for tips or fees paid for 
handling of Govt.-owned equipment at 
hotels there must be showing that separate 
or additional charge was made on account 
of Govt. property, and, in absence of such 
showing, tips or fees are to be regarded as 
expenses included in per diem allowance... 

UNIFORMS: 

Civilian personnel—requirements—foreign 
national employee who does not furnish 
evidence that commander in overseas 
theater required him to wear uniform for 
security guard duty may not’ be regarded 
as having been “required by regulations 


119 


119 


113 


349 


or by law” to wear uniform which ts condi- 
tion precedent to being furnished uniform 
or to receiving uniform allowance in lieu 
thereof under Federal Employees Uniform 
Allowance Act, 5 U. 8. OC. 2131-2133_....... 
VEHICLES: 
Government: 
Damage: 

Motor pool vehicles: 

Purchase price limitation effect—pro 
viso in motor vehicle pool section of 
Federal Property and Administra- 
tive Services Act of 1949, 40 U.S. C. 
491 (4d), which precludes GSA from 
recovering at one time from requisi- 
tioning agency purchase price of 
vehicle, but requires recovery 
through charges for amortization, 
does not preclude recovery of dam- 
ages to vehicles as result of negligence 
or misuse regardless of whether 
damages are measured by cost of 
repsirs or amount of loss in case 
vehicle cannot be reapired........... 

Reguisitioning agency liability—costs 
of repairs to GSA motor pool vehicles 
damaged by employee of requisi- 
tioning agency, with or without 
fault or negligence of employee to 
whom vehicle is assigned, are con- 
sidered incident to operation of 
motor vehicle pool and are reim- 
bursable to GSA by requisitioning 
agency under sec. 211 of Federal 
Property and Administrative Ser- 
vices Act of 1949, 40 U. 8. CO. 491, 
and regulations issued pursuant 
thereto which provide for payment 
of damage claims. (Distinguishes 
TD CG Ge Ge netinentcunerer 

Purchases—limitations—four-wheel-drive 
trucks as station wagons—four-wheel- 
drive trucks with station wagon bodies, 
which are vehicles composed of hybrid 
dual purpose body mounted on truck 
chassis structurally designed to conform to 
truck specifications, and constructed 
primarily for trucking purposes with 
auxiliary or secondary ability to carry 
passengers, need not be regarded as “‘sta- 
tion wagons”’ as that term ts used in pur- 
chase price limitation contained in sec. 
201 of General Govt. Matters Appropria- 
Ci Bak, S0G8, 73 GRMN. Be ccaccnncessnsecs . 

VESSELS: 
Charters: 
Port charges: 

Berth carriers distinguished—under 
agreements between Govt. and berth 
carriers for shipment of coal from 
Portland, Oreg., to Korea at freight 
rates to be determined in accordance 
with tariffs of Pacific Westbound 
Conference, which provide that port 
charges are for account of cargo, berth 
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Chartere—Continued 
Port charges—Continued 

carriers are specifically excluded from 

liability for payment of port charges 

and, therefore, port charges are charge- 

able to U. 8. and may be paid either 

directly to port commission or by 

reimbursement to carrier in event 

carrier has already paid such charge... 
Liability: 

In reply to telegraphic inquiry from 
Portland, Oreg., Comm. of Public 
Works concerning whether dockage 
and service charges against vessels 
loading at West Coast ports would 
be considered in vessel charters for 
coal shipments to Korean ports, 
information that “port charges 
which are assessable by tariff to 
vessel and not the cargo will be 
protected” may not be regarded as 
offer by Govt. to pay such charges, 
and subsequent action of Commis- 
sion in refraining from collecting 
charges from vessels did not create 
actual or implied obligation on U. 8. 
to pay such charges................. 

Under charter agreement between 
Govt. and vessel owner for shipment 
of coal to Korea by which Govt. 
agreed that freight rate would 
include all port charges and that all 
charges applicable to vessel would 
be chargeable to owner’s account, 
responsibility for port charges was 
placed on vessel owner and there is 
no legal basis for reimbursing charter 
carriers for port charges already paid 
or to be paid to port commission... 


Insurance on construction loans: 


Effect: 

Requirement that shipbuilders obtain 
builder’s risk insurance, including war 
risk insurance, does not make cost of 
inclusion of insurance premiums in 
bid price a brokerage fee accruing to 
shipbuilder in violation of sec. 1209 (c) 
of Merchant Marine Act, 1036, 4 
U. 8. C. 1289 (c), when insurance is 
required to be taken out in name of 
shipbuilder, owner and U. 8.......... 

Requirement that shipbuilders obtain 
builder’s risk insurance, including war 
risk insurance, which is procurable 
mainly from Govt., is not deviation 
from normal commercial practice and 
does not transfer specific liability of 
shipbuilder to owner for loss of vessel 
to Govt. so as to be regarded as pro- 
curement of insurance by Govt. 
contrary to principle that Govt. must 


Tankers—eligibility for trade-in allowance. 
(See Maritime Matters, tanker acquisi- 
tion, trade-in allowance eligibility) 
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Transportation and travel expense matters. 


(See Transportation, vessels) 


VETERANS: 
Insurance: 


Commercial insurance premiums paid 
after allotment discontinuance—service- 
man’s liability—commercial insurance 
premiums inadvertently paid by Govt. 
after serviceman requested discontinu- 
ance of voluntary allotment from his pay 
for insurance policy which was not in 
force long enough to have cash surrender 
value may not be regarded as obligation 
of serviceman when he has taken all 
steps required to accomplish discontinu- 
ance of allotment...................---- 

Lapsed commercial policiee—refund lia- 
bility—use of balance in Soldiers’ and 
Sailors’ Civil Relief Fund to refund some 
of commercial insurance loss collections 
to former servicemen in accordance with 
decision in U. S. v. Plesha, 352 U. 8. 202, 
when fund was initially established by 
appropriations and includes other 
collections administratively made pur- 
suant to statute for specific purposes 
would be diversion of appropriations for 
another purpose, and in view of inade- 
quacy of fund for any uniform system 
for payment of all claims, implementa- 
tion of Plesha decision requires Congres- 


VETERANS ADMINISTRATION: 
Appropriations. (See Appropriations, Vet- 


erans Administration) 


WAIVERS: 
Statutory righte—dislocation allowance. (See 


Transportation, dependents, military per- 
sonnel, dislocation allowance, right as 
absolute ¢. limited) 


WORDS AND PHRASES: 
“Basic compenaation — 


Cost-of-living allowances which were saved 
to overseas em” ‘ua conversion of 


employee ans hom Classifice 
tien Act posit’ ‘4 “te post: 
tion, pursuar ~ toon 
continue to & ow = beste 
Compensation o ve ottea 
of employes fron . @itioa 
to Classification |: oe. there 
fore, cost of living " word oo 
original conversion «wat | 


from basic rate of @aapenm «© atad- 
lished under prevailing fate >i! on tn 
determining basic rate ioe (wel! cation 
Post salary differential whieh tp pay. ble to 
employees outside of continental U. 8, 
under 6 U. 8. C. 18h and BE. 0. No. 
10,000 is not regarded as part o!f basic 
compensation of position within meaning 
of dual compensation limitation in 5 
U. 8. C. 50a, and, therefore, a retired 
officer of uniformed services whose re- 
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“Contingent liabili 
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WORDS AND PHRASES—Con. 
“Basic compensation” —Continued 


tired pay and civilian compensation ex- 
ceeds $10,000 dual compensation limita- 
tion only when post differential is in- 
eluded may be paid retired pay and re- 
ceive civilian compensation and post 
differential without violating dual com- 
pensation prohibition................... 


“Civil defense’’—in absence of any evidence 


of Congressional intent to exclude civil 
defense activities from definition of na- 
tional defense in sec. 702 (d) of Defense 
Production Act Amendments of 1953, 50 
U. 8. C. App. 2152, contracts for purchase 
of equipment for stockpiling for civil 
defense may be regarded as contracts for 
national defense and eligible for guaranty 
loans under 50 U. 8. C. App. 2153......... 
“Commissioned officer”’—in view of holding 
in Tato v. U. S., 136 C. Cls. 651, and 
Atkins, et al. v. U. S., ©. Cls. No. 473-56, 
decided Jan. 15, 1958, that commissioned 
warrant officer is not “commissioned 
officer’ within meaning of that term as used 
in dual compensation limitation in sec. 212 
of Economy Act of 1932, 5 U. 8. C. 59a, 
proper payments of retired pay which may 
be made administratively on basis of Tato 
and Atkins decisions to retired com- 
missioned warrant officers holding civilian 
positions will not be questioned by ac- 
counting officers and claims submitted to 
GAO will be settled on same basis.:...... 
’’—although claims for 
price adjustment due to changed con- 
ditions encountered in construction re- 
ceived by Corps of Engineers as construc- 
tion agent for St. Lawrence Seaway 
Development Corp. are not obligations for 
reporting pursuant to sec. 1311 of Supple- 
mental Appropriation Act, 1955, 31 U. 8. 
C. 200, they do represent possible liabilities 
which should be reported as contingent 
Habilities in statements of financial con- 
condition of public enterprise fund ac- 


“Extended active duty of one year or more” — 


for purpose of establishing eligibility of 
enlisted members of Reserve components 
of uniformed service to reenlistment 
bonuses on enlistment in Regular service, 
phrase ‘extended active duty of one year 
or more’”’ as used in sec. 207 (b) of Career 
Compensation Act of 1949, 37 U. 8. C. 238 
(b), means active duty of 1 year or more 
which has not been interrupted by more 
than 90 days between each period of active 
duty and does not require continuous 
active duty of 1 year or more............. 


“F. a. s.”—evaluation of f. 0. b. and f. a. s. 


delivery bid submitted in response to 
invitation, which provided for delivery 
f. o. b. supply depot or f. a. s. designated 
pier at supply depot, on equal basis with- 
out consideration of additional wharfage 
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417 


591 


691 


80 


and unloading charges to lew f. 0. b. bid 
because procuring agency did not con- 
template reshipment overseas but merely 
intended to offer bidders option to deliver 
by rail or truck at depot terminal or by 
water at designated pier is proper under 
accepted definition of abbreviations f. a. s. 
as meaning merely “free alongside” and 
requiring addition of word ‘vessel’ or 
other appropriate indication; however, in 
future to avoid confusion procuring agency 
should explain intended meaning of such 
GIR cncnnsnctdnctasctemmmecsese 


“Ferry,” “ferry mileage,” “ferry flight” —in 


the determination of ferry mileage claims 
on the charter air movements for the 
military agencies, the meaning of the 
terms “ferry mileage,” “ferry flight,” or 
“ferry,” used but not defined in an airline 
charter tariff, may be determined from 
definitions used in the tariffs of other air 
carriers operating charter services......... 


“Final Settlement date”—certification by 


Comptroller General of date of final settle- 
ment of public buildings or public works 
contract as required by Miller:Act, 40 
U. 8. C. 270¢, is not identical with accord 
and satisfaction, or with final payment but 
is unilateral determination of consolidated 
contract account, after at-least substantial 
completion of work as shown by adminis- 
trative records and it may be made with or 
without contractor’s knowledge and ex- 
clusive of adjustments which may result 
from appeals, matters reserved for special 
consideration or items to be established as 
proper charges on part of contractor...... 


“Intermittent service’’—under dual compen- 


sation act of May 10, 1916, 5 U. 8. C. 58, 
which prohibits availability of appropria- 
tions for payment to any person receiving 
more than 1 salary when combined amount 
exceeds $2,000 per annum, courts have 
interpreted word “salary” as not applying 
to persons employed on intermittent basis, 
and, therefore, intermittent employments 
are now held to be outside purview of 
SUD I cntdncacdcncscsccancamcs 


“Lump-sum readjustment payment”—lump- 


sum readjustment payment made to re- 
servists who are involuntarily released 
from active duty after 5 years of continuous 
active duty pursuant to sec, 265 of Armed 
Forces Reserve Act of 1952, as added by 
act of July 9, 1956, 50 U. 8. ©. 1016, is not 
within purview of term ‘‘severance pay,” 
as used in act of Aug. 11, 1955, 37 U. 8. C. 
253 (a), so as to entitle such reservists in- 
voluntarily released to travel and trans- 
portation allowances which accrue to 
members discharged with ‘severance 
a ee 


“National defense’’—in absence of any 


evidence of Congressional intent to exclude 
civil defense activities from definition of 
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national defense in sec. 702 (d) of Defense 
Production Act Amendments of 1953, 50 
U. 8. C. App. 2152, contracts for purchase 
of equipment for stockpiling for civil de- 
fense may be regarded as contracts for 
national defense and eligible for guaranty 
loans under 50 U. 8. C. App. 2153 
“Official position” —although generally em- 
ployee may not acquire official position 
within purview of salary retention benefit 
act of June 18, 1956, 5 U. 8. C. 1107, other 
than by proper assignment or appoint- 
ment supported by adequate evidence, 
there may be cases such as occupancy of 
of position over long period of years which 
might warrant conclusion that position ts 
official position in absence of evidence, 
and, therefore, no general rule can be 
established and each case is for considera- 
tion on facts 

“Other factors considered” —awards of Govt. 
contracts are required to be made to lowest 
responsible bidder who is able to meet 
specifications, and phrase “other factors 
considered”’ in procurement statutes may 
not be construed to broaden scope of ex- 
isting advertising requirements or to intro- 
duce new bid evaluation criteria in order 
to permit awards to other than lowest 
bidder on basis of experience, superior per- 
formance, financial resources, and other 
factors where low bidder is able to meet 


“Part-time service’’—part-time employ- 
ments are subject to dual compensation 
act of May 10, 1916, 5 U. 8. C. 58, which 
prohibits availability of appropriations for 
payment to any person receiving more 
than 1 salary when combined amount ex- 
ceeds $2,000 per annum 

“Salary”—under dual compensation act of 
May 10, 1916, 5 U. 8S. C. 58, which pro- 
hibits availability of appropriations for 
payment to any person receiving more 
than 1 salary when combined amount 
exceeds $2,000 per annum, courts have in- 
terpreted word “‘salary’’ as not applying 
to persons employed on intermittent basis, 
and, therefore, intermittent employments 
are now held to be outside purview of such 
prohibition 

“Similar activities’’—amendatory orders 
which purport to retroactively eliminate 
prohibition against per diem to Navy 
officers and enlisted men ordered to tem- 
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porary field duty in “Operation Deep- 
freeze’ on Antarctic Continent may not 
be recognized to permit payment of per 
diem in absence of showing that assign- 
ment is not within meaning of “other 
similar activities” in par. 4250-3 of Jt. 
Travel Regs. which precludes payment of 
per diem for field exercises, maneuvers and 
other similar activities. Modified by 37 
Comp. Gen. 683 


“Station wagons”—four-wheel-drive trucks 


with station wagon bodies, which are ve- 
hicles composed of hybrid dual purpose 
body mounted on truck chassis struc 
turally designed to conform to truck speci- 
fications, and constructed primarily for 
trucking purposes with auxiliary or seo- 
ondary ability to carry passengers, need 
not be regarded as ‘‘station wagons’ as 
that term is used in purchase price limita- 
tion contained in sec. 201 of General Govt. 
Matters Appropriation Act, 1958, 71 Stat. 


“Such appropriation”—term ‘‘such appro 


priation’”’ as used in limitation respecting 
number of patients to be furnished in- 
patient care and treatment refers to gross 
amount appropriated, including sum for 
reimbursable services 


“Training duty’’—inasmuch as term “full- 


time training duty’’ is included in defini- 
tion of ‘‘active duty’”’ in 10 U.8. C. 101 (22), 
it may be regarded as ‘active service” 
within meaning of sec. 203 (b) of Career 
Compensation Act of 1949, 37 U. 8. O. 
234 (b), which provides special pay for 
Reserve commissioned officers who are 
recalled to duty after period of 1 year or 
more of active duty. 36 Comp. Gen. 179, 


overtime” —word 

scheduled”’ in sec. 203 of Federal Em 
ployees Pay Act of 1945, as amended by 
sec. 205 of act of Sept. 1, 1954, 5 U. 8. CO. 
912a, which provides overtime compensa- 
tion for 2-hour minimum period of call- 
back duty is antithesis of word ‘‘sched- 
uled” which refers to work scheduled in 
advance over periods of not less than 1 
week, and, therefore, call-back work 
which is announced at beginning of work- 
week for performance during that week 
must be regarded as unscheduled duty and 
employee is entitled to overtime compen- 
sation for minimum of 2 hours regardless of 
length of call-back duty 
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